
Shipping Law 
Review
Fifth Edition

Editors
George Eddings, Andrew Chamberlain 
and Rebecca Warder

lawreviews

© 2018 Law Business Research Ltd



Shipping Law 
Review
Fifth Edition

Editors
George Eddings, Andrew Chamberlain 
and Rebecca Warder

lawreviews

Reproduced with permission from Law Business Research Ltd
This article was first published in June 2018  
For further information please contact Nick.Barette@thelawreviews.co.uk

© 2018 Law Business Research Ltd



PUBLISHER 
Tom Barnes

SENIOR BUSINESS DEVELOPMENT MANAGER 
Nick Barette

BUSINESS DEVELOPMENT MANAGERS 
Thomas Lee, Joel Woods

SENIOR ACCOUNT MANAGER 
Pere Aspinall

ACCOUNT MANAGERS 
Sophie Emberson, Laura Lynas, Jack Bagnall

PRODUCT MARKETING EXECUTIVE 
Rebecca Mogridge

RESEARCHER 
Arthur Hunter

EDITORIAL COORDINATOR 
Gavin Jordan

HEAD OF PRODUCTION 
Adam Myers

PRODUCTION EDITOR 
Caroline Fewkes

SUBEDITOR 
Janina Godowska

CHIEF EXECUTIVE OFFICER 
Paul Howarth

Published in the United Kingdom  
by Law Business Research Ltd, London

87 Lancaster Road, London, W11 1QQ, UK
© 2018 Law Business Research Ltd

www.TheLawReviews.co.uk 

No photocopying: copyright licences do not apply.  
The information provided in this publication is general and may not apply in a specific situation, nor 

does it necessarily represent the views of authors’ firms or their clients. Legal advice should always 
be sought before taking any legal action based on the information provided. The publishers accept 
no responsibility for any acts or omissions contained herein. Although the information provided is 

accurate as of May 2018, be advised that this is a developing area. 
Enquiries concerning reproduction should be sent to Law Business Research, at the address above. 

Enquiries concerning editorial content should be directed  
to the Publisher – tom.barnes@lbresearch.com

ISBN 978-1-912228-36-2

Printed in Great Britain by 
Encompass Print Solutions, Derbyshire 

Tel: 0844 2480 112

© 2018 Law Business Research Ltd



THE ACQUISITION AND LEVERAGED FINANCE REVIEW

THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW

THE ASSET MANAGEMENT REVIEW

THE ASSET TRACING AND RECOVERY REVIEW

THE AVIATION LAW REVIEW

THE BANKING LITIGATION LAW REVIEW

THE BANKING REGULATION REVIEW

THE CARTELS AND LENIENCY REVIEW

THE CLASS ACTIONS LAW REVIEW

THE CONSUMER FINANCE LAW REVIEW

THE CORPORATE GOVERNANCE REVIEW

THE CORPORATE IMMIGRATION REVIEW

THE DISPUTE RESOLUTION REVIEW

THE DOMINANCE AND MONOPOLIES REVIEW

THE EMPLOYMENT LAW REVIEW

THE ENERGY REGULATION AND MARKETS REVIEW

THE ENVIRONMENT AND CLIMATE CHANGE LAW REVIEW

THE EXECUTIVE REMUNERATION REVIEW

THE FINANCIAL TECHNOLOGY LAW REVIEW

THE FOREIGN INVESTMENT REGULATION REVIEW

THE FRANCHISE LAW REVIEW

THE GAMBLING LAW REVIEW

THE GOVERNMENT PROCUREMENT REVIEW

THE HEALTHCARE LAW REVIEW

THE INITIAL PUBLIC OFFERINGS LAW REVIEW

THE INSOLVENCY REVIEW

THE INSURANCE AND REINSURANCE LAW REVIEW

THE INTELLECTUAL PROPERTY AND ANTITRUST REVIEW

THE INTELLECTUAL PROPERTY REVIEW

THE INTERNATIONAL ARBITRATION REVIEW

THE INTERNATIONAL CAPITAL MARKETS REVIEW

lawreviews

© 2018 Law Business Research Ltd



THE INTERNATIONAL INVESTIGATIONS REVIEW

THE INTERNATIONAL TRADE LAW REVIEW

THE INVESTMENT TREATY ARBITRATION REVIEW

THE INWARD INVESTMENT AND INTERNATIONAL TAXATION REVIEW

THE ISLAMIC FINANCE AND MARKETS LAW REVIEW

THE LABOUR AND EMPLOYMENT DISPUTES REVIEW

THE LENDING AND SECURED FINANCE REVIEW

THE LIFE SCIENCES LAW REVIEW

THE MERGER CONTROL REVIEW

THE MERGERS AND ACQUISITIONS REVIEW

THE MINING LAW REVIEW

THE OIL AND GAS LAW REVIEW

THE PATENT LITIGATION LAW REVIEW

THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW

THE PRIVATE COMPETITION ENFORCEMENT REVIEW

THE PRIVATE EQUITY REVIEW

THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW

THE PRODUCT REGULATION AND LIABILITY REVIEW

THE PROJECTS AND CONSTRUCTION REVIEW

THE PUBLIC COMPETITION ENFORCEMENT REVIEW

THE PUBLIC–PRIVATE PARTNERSHIP LAW REVIEW

THE REAL ESTATE LAW REVIEW

THE REAL ESTATE M&A AND PRIVATE EQUITY REVIEW

THE RESTRUCTURING REVIEW

THE SECURITIES LITIGATION REVIEW

THE SHAREHOLDER RIGHTS AND ACTIVISM REVIEW

THE SHIPPING LAW REVIEW

THE SPORTS LAW REVIEW

THE TAX DISPUTES AND LITIGATION REVIEW

THE TECHNOLOGY, MEDIA AND TELECOMMUNICATIONS REVIEW

THE THIRD PARTY LITIGATION FUNDING LAW REVIEW

THE TRADEMARKS LAW REVIEW

THE TRANSFER PRICING LAW REVIEW

THE TRANSPORT FINANCE LAW REVIEW

© 2018 Law Business Research Ltd



i

ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned assistance 
throughout the preparation of this book:

A&L GOODBODY

ARNECKE SIBETH DABELSTEIN 

ASIALEGAL LLC

BAE, KIM & LEE LLC

BLACK SEA LAW COMPANY LTD

BLOOMFIELD LAW PRACTICE

BOSE & MITRA & CO

FRANCO & ABOGADOS ASOCIADOS

GAUCI-MAISTRE XYNOU 

GORRISSEN FEDERSPIEL

HESKETH HENRY

HFW

HOLMAN FENWICK WILLAN MIDDLE EAST LLP 

IN LAW OFFICE

JORQUIERA & ROZAS ABOGADOS

JTJB-TAIPEI 

MORGAN & MORGAN

PALACIOS, PRONO & TALAVERA

PPT LEGAL

PROMARE | RABB CARVALHO ADVOGADOS ASSOCIADOS 

SABATINO PIZZOLANTE ABOGADOS MARÍTIMOS & COMERCIALES

SEWARD & KISSEL LLP

© 2018 Law Business Research Ltd



Acknowledgements

ii

STEWART MCKELVEY

STUDIO LEGALE MORDIGLIA

TMI ASSOCIATES

VERALAW (DEL ROSARIO RABOCA GONZALES GRASPARIL)

VIEIRA DE ALMEIDA

© 2018 Law Business Research Ltd



iii

PREFACE���������������������������������������������������������������������������������������������������������������������������������������������������������� vii
George Eddings, Andrew Chamberlain and Rebecca Warder

Chapter 1	 SHIPPING AND THE ENVIRONMENT������������������������������������������������������������������������1

Matthew Dow and Thomas Dickson

Chapter 2	 INTERNATIONAL TRADE SANCTIONS����������������������������������������������������������������������9

Daniel Martin

Chapter 3	 COMPETITION AND REGULATORY LAW����������������������������������������������������������������16

Anthony Woolich and Daniel Martin

Chapter 4	 OFFSHORE ������������������������������������������������������������������������������������������������������������������������25

Paul Dean, Emilie Bokor-Ingram and Matthew Dow

Chapter 5	 OCEAN LOGISTICS���������������������������������������������������������������������������������������������������������32

Catherine Emsellem-Rope and Craig Grant

Chapter 6	 PORTS AND TERMINALS�����������������������������������������������������������������������������������������������39

Matthew Wilmshurst

Chapter 7	 SHIPBUILDING�����������������������������������������������������������������������������������������������������������������44

Simon Blows and Vanessa Tattersall

Chapter 8	 MARINE INSURANCE�����������������������������������������������������������������������������������������������������53

Jonathan Bruce, Alex Kemp and Rebecca Huggins

Chapter 9	 PIRACY���������������������������������������������������������������������������������������������������������������������������������63

Michael Ritter and William MacLachlan

Chapter 10	 ANGOLA������������������������������������������������������������������������������������������������������������������������������71

João Afonso Fialho, José Miguel Oliveira and Ângela Viana

CONTENTS

© 2018 Law Business Research Ltd



iv

Contents

Chapter 11	 AUSTRALIA�������������������������������������������������������������������������������������������������������������������������81

Gavin Vallely, Simon Shaddick and Alexandra Lamont

Chapter 12	 BRAZIL�������������������������������������������������������������������������������������������������������������������������������100

Larry John Rabb Carvalho

Chapter 13	 CANADA����������������������������������������������������������������������������������������������������������������������������110

William Moreira QC  

Chapter 14	 CHILE���������������������������������������������������������������������������������������������������������������������������������123

Ricardo Rozas

Chapter 15	 CHINA�������������������������������������������������������������������������������������������������������������������������������138

Nicholas Poynder and Jean Cao

Chapter 16	 COLOMBIA�����������������������������������������������������������������������������������������������������������������������151

Javier Franco

Chapter 17	 DENMARK������������������������������������������������������������������������������������������������������������������������160

Jens V Mathiasen and Thomas E Christensen

Chapter 18	 ENGLAND AND WALES������������������������������������������������������������������������������������������������172

George Eddings, Andrew Chamberlain, Rebecca Warder and Isabel Phillips

Chapter 19	 FRANCE�����������������������������������������������������������������������������������������������������������������������������192

Mona Dejean

Chapter 20	 GERMANY�������������������������������������������������������������������������������������������������������������������������208

Olaf Hartenstein, Marco Remiorz and Marcus Webersberger

Chapter 21	 GREECE�����������������������������������������������������������������������������������������������������������������������������218

Paris Karamitsios, Richard Johnson-Brown and Dimitri Vassos

Chapter 22	 HONG KONG������������������������������������������������������������������������������������������������������������������229

Catherine Smith and Winnie Chung 

Chapter 23	 INDIA���������������������������������������������������������������������������������������������������������������������������������251

Amitava Majumdar, Aditya Krishnamurthy, Pranoy Kottaram and Arjun Mital

Chapter 24	 IRELAND���������������������������������������������������������������������������������������������������������������������������269

Catherine Duffy, Vincent Power and Eileen Roberts

© 2018 Law Business Research Ltd



Contents

v

Chapter 25	 ITALY����������������������������������������������������������������������������������������������������������������������������������285

Pietro Palandri and Marco Lopez de Gonzalo

Chapter 26	 JAPAN���������������������������������������������������������������������������������������������������������������������������������297

Jumpei Osada, Masaaki Sasaki and Takuto Kobayashi

Chapter 27	 KOREA�������������������������������������������������������������������������������������������������������������������������������307

Tae Jeong Kim

Chapter 28	 MALTA��������������������������������������������������������������������������������������������������������������������������������318

Jean-Pie Gauci-Maistre, Despoina Xynou and Nielsen L Avila Rovelo

Chapter 29	 MARSHALL ISLANDS����������������������������������������������������������������������������������������������������331

Lawrence Rutkowski

Chapter 30	 MOZAMBIQUE����������������������������������������������������������������������������������������������������������������340

João Afonso Fialho, José Miguel Oliveira and Catarina Coimbra

Chapter 31	 NEW ZEALAND���������������������������������������������������������������������������������������������������������������349

Simon Cartwright, Richard Belcher, Rob McStay, Charlotte Lewis and Zoe Pajot

Chapter 32	 NIGERIA����������������������������������������������������������������������������������������������������������������������������369

Adedoyin Afun

Chapter 33	 PANAMA����������������������������������������������������������������������������������������������������������������������������384

Juan David Morgan Jr

Chapter 34	 PARAGUAY������������������������������������������������������������������������������������������������������������������������394

Juan Pablo Palacios Velázquez

Chapter 35	 PHILIPPINES��������������������������������������������������������������������������������������������������������������������403

Valeriano R Del Rosario, Maria Theresa C Gonzales, Daphne Ruby B Grasparil 
and Jennifer E Cerrada

Chapter 36	 PORTUGAL�����������������������������������������������������������������������������������������������������������������������417

João Afonso Fialho, José Miguel Oliveira and Miguel Soares Branco

Chapter 37	 RUSSIA�������������������������������������������������������������������������������������������������������������������������������426

Igor Nikolaev

© 2018 Law Business Research Ltd



Contents

vi

Chapter 38	 SINGAPORE����������������������������������������������������������������������������������������������������������������������435

Kimarie Cheang, Wole Olufunwa, Magdalene Chew, Edwin Cai and Hong Jia Hui

Chapter 39	 SWITZERLAND���������������������������������������������������������������������������������������������������������������465

William Hold

Chapter 40	 TAIWAN�����������������������������������������������������������������������������������������������������������������������������473

Daryl Lai and Jeff Gonzales Lee

Chapter 41	 UKRAINE���������������������������������������������������������������������������������������������������������������������������485

Evgeniy Sukachev, Anastasiia Sukacheva and Irina Dolya

Chapter 42	 UNITED ARAB EMIRATES�������������������������������������������������������������������������������������������498

Yaman Al Hawamdeh and Meike Ziegler

Chapter 43	 UNITED STATES�������������������������������������������������������������������������������������������������������������514

James Brown, Michael Wray, Jeanie Goodwin, Thomas Nork, Chris Hart, Marc Kutner 
and Andrew Miller

Chapter 44	 VENEZUELA���������������������������������������������������������������������������������������������������������������������533

José Alfredo Sabatino Pizzolante

Appendix 1	 ABOUT THE AUTHORS������������������������������������������������������������������������������������������������545

Appendix 2	 CONTRIBUTING LAW FIRMS’ CONTACT DETAILS�������������������������������������������575

Appendix 3	 GLOSSARY�������������������������������������������������������������������������������������������������������������������������581

© 2018 Law Business Research Ltd



vii

PREFACE

The fifth edition of this book aims to continue to provide those involved in handling shipping 
disputes with an overview of the key issues relevant to multiple jurisdictions. We have again 
invited contributions on the law of leading maritime nations, including both major flag states 
and the countries in which most shipping companies are located. We also include chapters on 
the law of the major shipbuilding centres and a range of other jurisdictions. 

As with the previous four editions, we begin with cross-jurisdictional chapters looking 
at the latest developments in important areas for the shipping industry: competition and 
regulatory law, sanctions, ocean logistics, piracy, shipbuilding, ports and terminals, marine 
insurance and environmental issues. We once again feature offshore shipping and look at the 
key changes in the revised SUPPLYTIME 2017 form, published since our fourth edition. 

Each jurisdictional chapter gives an overview of the procedures for handling shipping 
disputes, including arbitration, court litigation and any alternative dispute resolution 
mechanisms. Jurisdiction, enforcement and limitation periods are all covered. Contributors 
have summarised the key provisions of local law in relation to shipbuilding contracts, 
contracts of carriage and cargo claims. We have also asked the authors to address limitation 
of liability, including which parties can limit, which claims are subject to limitation and the 
circumstances in which the limits can be broken. Ship arrest procedure, which ships may 
be arrested, security or counter-security requirements and the potential for wrongful arrest 
claims are also included.

The authors review the vessel safety regimes in force in their country, along with port 
state control and the operation of both registration and classification locally. The applicable 
environmental legislation in each jurisdiction is explained, as are the local rules in respect of 
collisions, wreck removal, salvage and recycling. Passenger and seafarer rights are examined, 
and contributors set out the current position in their jurisdiction. The authors have then 
looked ahead and commented on what they believe are likely to be the most important 
developments in their jurisdiction during the coming year. 

The shipping industry continues to be one of the most significant sectors worldwide, with 
the United Nations estimating that commercial shipping represents around US$380 billion 
in terms of global freight rates, amounting to about 5 per cent of global trade overall. More 
than 90 per cent of the world’s freight is still transported by sea. The law of shipping remains 
as interesting as the sector itself and the contributions to this book continue to reflect that.

The maritime sector has been taking stock after experiencing a bumpy ride during the 
past few years and, while the industry is looking forward to continued recovery, there is still 
uncertainty about the effects of trade tariffs and additional regulation. Under the current 
US administration, the sanctions picture has become ever more complex and uncertain.    
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Environmental regulation continues to be a hot topic in shipping and the maritime 
industry has made headlines during the past year by making its first major commitment to 
cut emissions. The shipping sector has signed up to reduce air emissions by an impressive 
50 per cent by the year 2050 as compared with 2008 emissions levels. This, and the stricter 
sulphur limit of 0.5 per cent m/m coming in from 2020, is generating increased interest in 
alternative fuels, alternative propulsion and green vessel technologies. 

The United Kingdom’s projected exit from the European Union is another key 
development. The UK is currently expected to leave the EU in 2019 but it is now likely that 
there will be transitional arrangements for withdrawal lasting until 2020. Some concerns have 
been expressed about the effects of Brexit on enforcement of maritime contracts. However, we 
expect the bulk of shipping contracts globally to continue to be governed by English law and 
that Brexit will not significantly affect enforceability. The vast majority of shipping contracts 
call for disputes to be resolved by London arbitration and London arbitration awards will 
continue to be enforceable internationally (both within and outside the European Union) 
under the New York Convention, as they are today. It is anticipated that reciprocal EU–UK 
enforcement of court judgments may also be agreed. 

We would like to thank all the contributors for their assistance in producing this edition 
of The Shipping Law Review. We hope this volume will continue to provide a useful source of 
information for those in the industry handling cross-jurisdictional shipping disputes. 

George Eddings, Andrew Chamberlain and Rebecca Warder
HFW
London
May 2018
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Chapter 31

NEW ZEALAND

Simon Cartwright, Richard Belcher, Rob McStay, Charlotte Lewis and Zoe Pajot 1

I	 COMMERCIAL OVERVIEW OF THE SHIPPING INDUSTRY 

As the previous authors of this chapter have noted, New Zealand is essentially an importer 
and exporter. Other than recreational craft, it is not a ship-owning nation.2

Commercially, New Zealand is serviced by international shipping lines for container, 
bulk and car carriers. In recent years, there has also been a significant growth in cruise liners 
visiting our ports: 270,000 cruise passengers are expected during the 2017–2018 season.3 

Domestic shipping largely comprises the local fishing fleet, several coastal tankers and 
bulk carriers (primarily for cement cargoes) and ferries (including the inter-island ferries 
operating between the North and South Islands).

At the time of writing, a new coalition government with a focus on regional economic 
development has come to power. It is considered to be ‘pro’ rail and shipping. Damage to 
Wellington’s CentrePort in an earthquake in 2016, the growth of the Ports of Auckland and 
Tauranga and increased demands on infrastructure and roading have turned the spotlight on 
New Zealand’s coastal shipping industry and rail networks. The new government is expected 
to undertake a review of the coastal shipping industry and port operations in the near future. 
This is likely to have a significant impact on both.

A growing national debate about clean seas and inland waters has also brought our 
maritime environment into focus. The maritime regulator, Maritime New Zealand, has for 
several years had a ‘clean seas’ policy. Together with other government departments, a number 
of initiatives have been taken in this respect, including the introduction in May 2018 of a 
Craft Risk Management Standard to prevent bio-fouling from ship’s hulls and the adoption 
of international regulations for ballast water. This has already led to the detention in or 
rejection from New Zealand waters of a number of vessels.

Looking ahead, New Zealand hosts the America’s Cup regatta in Auckland in 2021. 
This is expected to give a substantial boost to the country’s pleasure craft and superyacht 
industries, as well as the wider marine industry in New Zealand.

1	 Simon Cartwright is a partner, Richard Belcher and Rob McStay are solicitors, Charlotte Lewis is a law 
graduate and Zoe Pajot is a legal assistant at Hesketh Henry Lawyers.

2	 According to the Maritime New Zealand Annual Report 2016/2017, 1.45 million New Zealanders are 
involved in recreational boating in some way.

3	 Tourism New Zealand: Cruise Sector 25 October 2017.
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II	 GENERAL OVERVIEW OF THE LEGISLATIVE FRAMEWORK

New Zealand is a common law jurisdiction, meaning that its legal framework is based on both 
legislation and case law. In the maritime context, legislation provides the broader framework 
and is supplemented by international conventions, domestic regulations, rules and standards. 

The principal legislation is the Maritime Transport Act 1994 (MTA). The MTA 
regulates maritime activity (safety), the marine environment (prevention of pollution 
etc), the protection of seafarers, the international carriage of goods by sea, and liability for 
civil maritime claims and maritime offences (including the incorporation of international 
conventions). 

International conventions ratified by New Zealand are usually implemented through the 
MTA: these include the International Convention on Salvage 1989, the LLMC Convention 
1976 (as amended by the 1996 Protocol) and the Hague-Visby Rules. Other conventions are 
given effect by subordinate regulations; for example, the Maritime Rules (discussed below) 
give force to the COLREGs and SOLAS.

Other legislation focuses on specific matters, such as admiralty jurisdiction,4 domestic 
carriage of goods,5 biosecurity,6 non-sector-specific employee safety,7 security measures 
around ships and ports,8 criminal provisions relating to maritime matters,9 rights and liability 
under shipping documents and the delivery of goods, liens for freight and warehousing of 
cargo,10, formation of port companies and management and operation of the commercial 
aspects of ports,11 discharge from ships and offshore installation within 12 nautical miles,12 
ship registration, transfer of ownership and mortgages,13 and outward shipping policy.14

Several different pieces of legislation apply to the maritime environment both in 
internal waters and New Zealand’s territorial seas and exclusive economic zone: the MTA, 
the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 and 
the Resources Management Act 1991.15

In addition to primary legislation, New Zealand has subordinate regulations and orders, 
which contain administrative and mechanical provisions, and rules giving effect to technical 
standards and establishing a framework for compliance, such as the Maritime Rules16 and the 
Marine Protection Rules.17

4	 Admiralty Act 1973 (and Part 25 of the High Court Rules 2008).
5	 Contract and Commercial Law Act 2017, Part 5, Subpart 1.
6	 Biosecurity Act 1993.
7	 Health and Safety at Work Act 2015.
8	 Maritime Security Act 2004 and Maritime Security Regulations 2004, giving effect to aspects to the 

ISPS Code.
9	 Maritime Crimes Act 1999.
10	 Contract and Commercial Law Act 2017, Part 5, Subpart 2.
11	 Port Companies Act 1988.
12	 Resource Management Act 1991 (and Resource Management (Marine Pollution) Regulations 1998).
13	 Ship Registration Act 1992.
14	 Shipping Act 1987.
15	 There is a further division in the safety context between local regulations of recreational boating and shipping 

under navigation safety by-laws, and national regulations under the MTA94 and Maritime Rules.
16	 The Maritime Rules give effect to a number of conventions, including the STCW, the COLREGs and 

SOLAS.
17	 The Marine Protection Rules give effect to a number of conventions, including MARPOL, the London 

Dumping Convention, OPRC and CLC.
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III	 FORUM AND JURISDICTION

i	 Courts

Maritime claims will generally be heard in the High Court, which has an admiralty jurisdiction 
(pursuant to the Admiralty Act 1973) as well as a general jurisdiction. 

If the amount in dispute is more than NZ$350,000 or is an in rem claim, it must be 
brought in the High Court. In personam claims of NZ$350,000 or less may be determined 
in the District Court.

The High Court has no specialist admiralty judges.

ii	 Arbitration and ADR

Arbitrations are conducted pursuant to the Arbitration Act 1996, under which there is wide 
scope for parties to agree their own procedure. The typical procedure (as set out in Schedule 1 
of the Act) will involve the exchange of statements of claim and defence, disclosure of 
documents (on a more informal basis than is required in the High Court), briefs of evidence 
and submissions, and an arbitration hearing. The time frame for arbitration will vary but will 
typically last between six months and a year for a substantial arbitration. 

There are two main domestic arbitral institutions, being the Arbitrators’ and Mediators 
Institute of New Zealand and the Resolution Institute. Neither has specialist maritime 
expertise. The Maritime Law Association of Australia and New Zealand has issued arbitration 
rules that parties may decide to adopt, and has a panel of recommended arbitrators.

Mediation can also be used to resolve disputes and is largely unregulated in the 
commercial context.

It is not common for maritime arbitrations to be seated in New Zealand. Typically, 
however, parties to maritime contracts will choose arbitration in London or Singapore. 

iii	 Enforcement of foreign judgments and arbitral awards

Foreign judgments can be enforced under common law or by statute. The Reciprocal 
Enforcement of Judgments Act 1934 (REJA) provides for the enforceability of judgments 
for a prescribed 27 countries on a reciprocal basis, including the United Kingdom, Hong 
Kong and France. A judgment registered under Part I of the REJA has the same effect as 
if the  judgment had been originally given in the High Court on the date of registration. 
Australian judgments may be enforceable in New Zealand under the Trans Tasman 
Proceedings Act 2010.

Court judgments in British Commonwealth countries for the payment of money may 
be enforceable by filing the judgment with the High Court, requesting execution and sealed 
in accordance with Section 172 of the Senior Courts Act 2016.

In certain cases, a foreign judgment can be enforced under common law if (1) it is a 
money judgment and is not for a sum in respect of taxes or penalty; (2) the judgment is final 
and conclusive; and (3) the foreign court had jurisdiction to give the judgment against the 
judgment debtor.
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Limitation periods for liability

Under the Limitation Act 2010 (LA), New Zealand has a generally applicable limitation 
period of six years after the date of the act or omission on which the claim is based. However, 
there are several exceptions, including:
a	 if the claim has a late knowledge date on which the claimant has gained all the relevant 

facts as specified by Section 14(1) of the LA;
b	 a one-year limit under the Hague-Visby Rules (HVR) for claims in respect of loss or 

damage to goods under a contract of carriage governed by the HVR;
c	 under the Contract and Commercial Law Act 2017, there is a one-year time limit 

for claims relating to domestic carriage of goods and the contracting carrier must be 
notified of any partial loss or damage within 30 days;

d	 under Section 361 of the Maritime Transport Act 1994 (MTA), no action may be 
brought in respect of discharge or escape of oil from a CLC Convention vessel, or in 
respect of discharge or escape of bunker oil from a Bunker Convention vessel, unless 
the proceedings have been commenced no later than three years after the date on which 
the claim arose, nor later than six years after the event by reason of which liability 
was incurred;

e	 a general one-year time limit for MTA defences, which does not run while a person 
who is charged with an offence is beyond the territorial sea, and a six-month time limit 
for offences under the Resource Management Act 1991;

f	 under Section 97 of the MTA, there is a two-year time limit on claims arising from 
collisions; however, the plaintiff can apply for an extension;

g	 salvage claims are subject to a two-year time limit under Article 23 of the International 
Convention on Salvage 1989; and

h	 in addition to these statutory limits, the admiralty jurisdiction draws on the equitable 
concept of laches in other instances of delay. When considering laches, the court may 
apply the LA by analogy with reference to the LA provisions.

The LA applies to arbitral and court proceedings.

IV	 SHIPPING CONTRACTS

i	 Shipbuilding

There is no specific statutory regime for shipbuilding contracts. General contract law 
principles apply (and any applicable statutory provisions relevant to the supply of parts).

The passing of legal title

Legal title in the ship will pass from the shipbuilder to the shipowner in accordance with the 
terms of the contract, or pursuant to the Contract and Commercial Law Act 2017 (CCLA).18 
Typically, title will pass on delivery.

18	 Contract and Commercial Law Act 2017, Part 2, Subpart 2. The CCLA repealed (and consolidated under 
one statute) various New Zealand statutes that formerly governed contract and commercial law. The CCLA 
is a revision Act and is not intended to change the effect of the law except for minor amendments. 
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ii	 Contracts of carriage

New Zealand is not a signatory to the Hamburg Rules or the Rotterdam Rules. Instead, the 
carriage of goods under New Zealand law is subject to:
a	 the MTA (which incorporates the Hague-Visby Rules for international carriage of 

goods by sea);19 and 
b	 the CCLA, Part 5, Subpart 1 (which governs domestic carriage of goods by land, water 

or air or by more than one of those modes).

Cabotage 

New Zealand has (partially) deregulated cabotage under the MTA,20 under which no foreign 
ship may carry coastal cargo unless:21

a	 it is passing through New Zealand waters while on a continuous journey from a 
foreign port to another foreign port and is stopping in New Zealand to load or unload 
international cargo; and

b	 its carriage of coastal cargo is incidental to its carriage of international cargo.

In practice, this means that liner companies will call at several New Zealand ports as part of 
their rotation to and from foreign ports.

International carriage of goods by sea

The HVR apply to every bill of lading (BOL) relating to the international carriage of 
goods if:22

a	 the BOL is issued in a contracting state;23

b	 the carriage is from a port in a contracting state; or
c	 the contract contained in or evidenced by the BOL provides that the HVR or the MTA 

are to govern the contract.

19	 MTA, Section 209(1). The Hague-Visby Rules are a combination of the International Convention for 
the Unification of Certain Rules of Law relating to Bills of Lading of 24 August 1924 (Hague Rules) as 
amended by the First (Visby Rules) Protocol of 23 February 1968 and the Second (SDR) Protocol of 
21 December 1979. 

20	 MTA, Section 198(1)(c).
21	 A foreign ship on demise charter to a New Zealand-based operator may carry cargo if the operator who 

employs or engages crew to work on board the ship under an employment agreement or contract for services 
governed by New Zealand law. See MTA Section 198(1)(b).

22	 MTA, Schedule 5, Article 10. Section 209 of the MTA also extends the application of the Hague-Visby 
Rules to carriage of goods by sea evidenced by a non-negotiable document (other than a bill of lading or 
similar document of title) that contains express provision to the effect that the Hague-Visby Rules are to 
govern the carriage as if the document were a bill of lading.

23	 As to ‘contracting states’, see Section 211 of the MTA. Under that section, if the Secretary of Foreign Affairs 
and Trade to certifies that, for the purposes of the Rules, a state specified in the certificate is a contracting 
state, it will be presumed to be until the contrary is proven. 
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Under the MTA, parties may not limit the New Zealand courts’ jurisdiction in respect of a:24

a	 BOL (or similar) relating to the international carriage of goods; or
b	 non-negotiable document (other than a BOL or similar document of title) that 

contains express provision to the effect that the HVR are to govern the carriage as if the 
document were a BOL (as provided for in Section 209 of the MTA).

However, the provisions of the MTA do not effect the enforceability of arbitration agreements 
and foreign choice-of-law clauses.25

Domestic carriage of goods by sea

Domestic carriage of goods by sea is governed by Part 5, Subpart 1 of the CCLA.26 The 
Act applies to all domestic carriage pursuant to a contract of carriage (even if the ship is 
simultaneously engaged in international carriage).27

The CCLA outlines the liability for all those involved in domestic carriage, including 
those who arrange carriage or provide incidental services to carriage.28 The Act provides 
(subject to exceptions) for strict liability for carriers for loss or damage to goods. Loss caused 
by delay in delivery is not covered by the Act (common law principles apply).

The CCLA recognises four types of contracts of carriage:29

a 	 ‘at owner’s risk’: the carrier will be liable only where the loss or damage is intentionally 
caused by the carrier. 

b	 ‘at declared value risk’: the carrier is liable for the loss or damage to the amount specified 
in the contract. If the contract is silent, Sections 256 to 260 will apply.

c	 ‘on declared terms’: the contracting parties may regulate the carrier’s liability under the 
contract.

d	 ‘at limited carrier’s risk’: the carrier is liable for the loss or damage to any goods in 
accordance with Sections 256 to 260. Section 259 caps the liability for carriers at 
NZ$2,000 for each unit of goods lost or damaged.30

24	 MTA, Section 210(1).
25	 MTA, Section 210(2); Mobil Oil New Zealand Ltd v. The Ship ‘Stolt Sincerity’ HC Auckland AD628/93, 

14 March 1995. 
26	 It applies to the carriage of goods performed or to be performed by as carrier under a contract (whether 

the carriage is by land, water, air or multimodal) unless an exception in Section 243 applies (namely 
international carriage). See CCLA, Section 242.

27	 CCLA, Section 243(2).
28	 CCLA, Section 246. ‘Carriage’ includes any ‘incidental service’ undertaken to facilitate carriage. For 

example, stevedores. 
29	 CCLA, Section 248. 
30	 Liability is limited to NZ$2,000 for each unit of goods or to the declared value. Pursuant to Section 260, 

liability is not limited if the loss of or damage to goods is caused intentionally by the carrier; liability for 
damages other than loss of or damage to goods; liability for damages that are consequential on the loss of or 
damage to the goods: [CCLA, Section 259].
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Subject to limited defences,31 the default rule is that the contracting carrier is liable to 
the contracting party for loss or damage to any goods, whereas the contracting carrier is 
responsible for them, whether caused by the contracting carrier or by an actual carrier.32 

The right to sue for freight arises when a carrier ceases to be responsible for the goods.33 
The right to sue is supported by a lien.34 If the owner does not pay within two months’ notice 
of the lien, the carrier may sell the goods by public auction.35

Cargo claims

The High Court has jurisdiction to hear cargo claims in the civil jurisdiction and admiralty 
(actions in rem and in personam).36 However, the majority of cargo claims are settled on 
commercial terms. 

The contracting carrier is liable to the contracting party for loss or damage to goods 
while under the carrier’s responsibility.37 

The CCLA confers a right to bring proceedings under a contract of carriage to the 
holder of the BOL or a person entitled to delivery of the goods.38 However, where the 
consignee is not a party to the contract, it may still bring a claim against the contracting 
carrier once the goods are in the possession of the consignee.39 In some circumstances, claims 
may also be brought in tort.

If a claim is commenced, it is likely to be against both the shipowner (or contracting 
carrier) and the vessel (in rem).

Jurisdiction 

A defendant issued with proceedings from New Zealand may bring an action in forum non 
conveniens to protest jurisdiction and apply to the New Zealand court to dismiss (or, in the 
alternative, stay) the proceeding. A plaintiff opposing a stay or dismissal will carry the burden 
of convincing the New Zealand court that there is a strong case for maintaining the action 
under the New Zealand jurisdiction. 

31	 A carrier will avoid liability if he or she can prove that the loss or damage resulted directly, without fault 
on his or her part, from: an inherent vice; breach of the contracting party’s statutorily implied warranties 
relating to the condition, packing and lawfulness of the consignment; seizure under legal process; or saving 
or attempting to save life or property in peril: CCLA, Section 260(2) and (3).

32	 CCLA, Section 256.
33	 CCLA, Section 283. An action for recovery of freight may be brought against the consignee if property in 

the goods has passed to the consignee: CCLA, Section 284.
34	 CCLA, Section 285. The carrier’s lien is active, which means there is a right to sell the goods in certain 

circumstances. The carrier’s lien is also particular, which means that it is confined to the sum owing in 
relation to the goods held, and does not extend to a general balance of account.

35	 CCLA, Section 288.
36	 Under Section 4(1)(g) of the Admiralty Act 1973, admiralty jurisdiction extends to any claim for loss of or 

damage to goods carried in a ship.
37	 CCLA, Section 256. 
38	 CCLA, Section 314. The transferal of rights of suit and liabilities under bills of lading and similar documents 

is not dependent on property passing at a specific stage of the transaction.
39	 CCLA, Section 281. Where the risk of loss or damage has already passed to the consignee, but property has 

not, the consignee will usually have to seek the help of the contracting consignor to bring a claim.
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Commencing proceedings against overseas parties

Generally, the rules governing service of proceedings are set out in Part 6 of the High Court 
Rules 2016 (HCR). There are various exceptions to the standard rules for overseas service, 
which parties must take into account when serving proceedings on an overseas party.40 

Damages

The measure of damages to be awarded differs depending on whether the HVR or the CCLA 
apply to the claim.

Under the HVR, the measure of damages is calculated by the reduction in value of 
the cargo at delivery,41 whereas under the CCLA, the contractual measure of damages are 
recoverable (including consequential losses).42

In addition to the damages available under the HVR or the CCLA, New Zealand 
courts have a discretionary power to award interest or legal costs (including increased or 
indemnity costs) and disbursements to successful claimants.43 

iv	 Limitation of liability 

Both the HVR and the CCLA limit a carrier’s liability.44 However, the benefit of the limitation 
of liability does not apply to loss or damage caused by the carrier, either intentionally 
or recklessly.45

Under the HVR, liability is limited in accordance with Article 4. Under the CCLA, 
liability is capped at NZ$2,000 for each unit of goods lost or damaged.46

In addition, a shipowner has to limit civil liability, save in ‘exceptional cases’.47

Limitation of liability for ships under the MTA was reformed following the 
grounding of the MV Rena.48 Part 7 of the MTA now gives direct force of law to the LLMC 
Convention (incorporated in Schedule 8) as amended by the LLMC Protocol (incorporated 
in Schedule 9).49 By Order in Council, in May 2015, New Zealand adopted the increased 
1996 Protocol limits, effective from 8 June 2015.

V	 REMEDIES

i	 Ship arrest

New Zealand is not a signatory to any international convention concerning the arrest of ships. 
Ship arrest is provided for in domestic legislation: the Admiralty Act 1973 and the HCR. 

40	 Overseas service is generally governed by Rules 6.32 of the High Court Rules 2016 (HCR). There are 
various exceptions to Rule 6.32, including service in Australia (Rule 6.36) and service in convention 
countries (Rule 6.34).

41	 MTA, Schedule 5, Article 5(b).
42	 Transtext Network New Zealand Ltd (In Liquidation) v. Greaney [2001] 3 NZLR 378.
43	 HCR, Part 14.
44	 HVR IV and CCLA, Section 259.
45	 HVR IV 5(e) and CCLA, Section 259.
46	 CCLA, Section 259.
47	 Daina Shipping Company v. Te Runanga O Ngati Awa [2013] 2 NZLR 799 at [29].
48	 MTA, Section 83.
49	 MTA, Section 84A.
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Ship arrest is available either in the case of admiralty claims that are maritime liens for 
the purpose of common law in New Zealand, or those cases otherwise falling within one of 
the 18 claims iterated in Section 4(1) of the Admiralty Act 1973. 

Claims giving rise to maritime liens in New Zealand are those for (1) damage done by a 
ship, (2) salvage, (3) seafarers’ wages, (4) master’s wages and disbursements, and (5) bottomry 
and respondentia. As regards the claims listed in Section 4(1) of the Admiralty Act 1973, 
these include claims: 
a	 for the possession or ownership of a ship;
b	 for any damage done or received by a ship;
c	 arising out of any agreement relating to the carriage of goods in a ship, or its use or hire;
d	 for loss of or damage to goods carried by a ship; 
e	 in respect of the construction, repair or equipment of a ship; and 
f	 for dock or port or harbour charges. 

If a maritime lien exists in relation to a ship (or aircraft or other property), a party may 
initiate an in rem action against the ship concerned50 and contemporaneously apply for that 
particular ship’s arrest. 

If the claim is one found in the list in Section 4(1), there may in limited circumstances 
be an opportunity to arrest instead a sister ship or associated ship. 
a	 For claims listed in Sections 4(1)(a), (b), (c) and (s), an action in rem and warrant for 

arrest may only be brought against the particular ship or property that is the subject 
of the claim.51 These claims include those in respect of ownership or possession of the 
subject ship, a mortgage on the subject ship, and the forfeiture or condemnation of the 
subject ship. 

b	 For claims listed in Sections 4(1)(d) to (r) arising in connection with a ship, where the 
person who would attract liability on an in personam action was, when the cause of 
action arose, the owner or charterer of, or in possession or in control of, the ship, an 
action in rem may be invoked against:52

•	 the particular subject ship if, at the time the action is brought, that ship is 
beneficially owned as regards all the shares therein by, or is on charter by demise 
to, the person who would have liability in personam; or

•	 any other ship which, at the time the action is brought, is beneficially owned or 
on charter by demise as aforesaid. 

	 By way of example, the claims listed in Sections 4(1)(d) to (r) include those (1)  for 
damage done or received by a ship, (2) for loss of or damage to goods carried by a ship, 
(3) in the nature of towage or pilotage, and (4) in respect of goods, materials or services 
supplied to a ship in its operation or maintenance. 

It is unlikely that bunkers may be arrested separately, as distinct from the ship herself; the 
High Court has suggested (in obiter) that a ship includes permanent structures, components 
and accessories, but not her bunkers.53 As an alternative, a party may be able to apply for a 

50	 Section 5(1) of the Admiralty Act 1973. 
51	 Section 5(2)(a) of the Admiralty Act 1973. 
52	 Section 5(2)(b) of the Admiralty Act 1973. 
53	 Mobil Oil NZ Ltd v. The Ship ‘ Rangiora’ HC Auckland AD 877, 10 August 1999. 
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freezing order in relation to the bunkers, which would restrain the respondent from removing 
the bunkers (or disposing of, dealing with or diminishing the value of them). Freezing orders 
are outside the scope of this chapter.

Arrest procedure

Prior to applying for an arrest warrant, the applicant should search the Admiralty Register to 
check that there is no current caveat against arrest.54 This may be done with the assistance of 
the Admiralty Registrar. The existence of such a caveat does not per se prevent the applicant 
from obtaining a warrant, but the applicant runs the risk that it will be found liable for costs 
and damages if it is unable to show good and sufficient reason for the arrest.55 

An applicant must have legitimate grounds for arrest. There are two types of cases of 
wrongful arrest that may attract liability for damages: bad faith or gross negligence on the 
part of the arresting party.56 Bad faith may be found where, on a subjective assessment, the 
arresting party has no honest belief in its entitlement to arrest the ship. Liability may be 
founded on gross negligence where, on an objective assessment, the basis for arrest is so 
inadequate that it may be inferred that the arresting party did not believe in its entitlement 
to arrest – or acted without any serious regard as to whether it had adequate grounds to arrest 
the ship.57 

An application for arrest may only be made after the issue of a notice of proceeding 
or counterclaim in rem.58 That said, a notice of proceeding in rem is typically filed 
contemporaneously with the application for arrest papers, given the usual pressures of the 
subject vessel being in New Zealand waters for only a short time. 

To apply for a warrant of arrest, an applicant files the following court papers: 
a	 an application; 
b	 an affidavit, stating:59 

•	 the name and description of the applicant; 
•	 the nature of the claim; 
•	 the name or nature of the property to be arrested;
•	 the extent to which the claim has been satisfied, the amount claimed paid into 

court, or security for payment of the claim given to the Registrar; 
•	 whether any caveat against the issue of a warrant of arrest has been filed and, if 

so, whether a copy of the notice of proceeding or a notice requiring payment or 
security has been served on the caveator; and

•	 any other relevant information known to the applicant; 
c	 a warrant of arrest60 and a notice by the Registrar of the arrest 61 (both of which the 

Registrar will sign if the application is accepted); and

54	 HCR 25.34(3). 
55	 HCR 25.43(2). 
56	 Centro Latino Americano de Commercio Exterior S.A. v. Owners of the Ship ‘Kommunar’ (The ‘Kommunar’) 

(No. 3) [1997] 1 Lloyds Law Reports 22; Nalder & Biddle (Nelson) Ltd v. C & F Fishing Ltd [2005] 
3 NZLR 698 (HC). 

57	 Ibid. 
58	 HCR 25.34(1). 
59	 HCR 25.34(4)(a).
60	 HCR 25.35. 
61	 HCR 25.38.
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d	 an indemnity to the Admiralty Registrar, with security to the Registrar’s satisfaction 
for his or her fees, expenses and harbour dues (if any).62 This security is likely to be 
significant (in our experience usually in the region of NZ$10,000 to NZ$20,000 as a 
minimum), as the Registrar will want sufficient funds in hand to cover anticipated costs 
of maintaining custody of the ship, such as for berthage. Note that the Registrar may 
later ask for more funds if the ship is arrested and the initial funds are depleted.

The filing fees at the time of writing are NZ$1,350 for initiating the in rem proceeding and 
NZ$1,500 for filing an application for the issue of a warrant of arrest.63 

The court will require originals of the application, affidavit and signed indemnity, and 
a would-be applicant should allow at least 48 hours to prepare and file the papers, and for the 
Admiralty Registrar to put the arrest in motion. That said, in cases of urgency where the ship 
is due to leave, a request for urgency may be raised with the Admiralty Registrar at the time. 

If the papers are all in order, the Registrar will complete and issue the warrant of arrest 
and a notice by the Registrar of the arrest. To assist the Registrar, spare copies of the warrant 
of arrest and notice of the arrest are usually provided at the time of filing. The warrant must 
be served on the ship64 by attaching a sealed copy to either a place adjacent to the bridge 
or some conspicuous part of the ship, or adjacent to an entrance to the superstructure or 
accommodation area of the ship, and leaving a copy with the person apparently in charge of 
the ship, if that person is available at the time.65 

This is the same prescribed method of serving a notice of proceeding in rem on the ship 
and, in practice, the Admiralty Registrar may be prevailed upon to serve that document at 
the same time. 

Ships may be arrested via helicopter or boat within New Zealand’s territorial waters, by 
serving the warrant of arrest and by giving notice of the arrest of property.66 

Upon arrest, the Admiralty Registrar effectively takes control (custody) of the ship.67 
That will remain the position until the subject action is determined, the ship is released68 or 
the ship is sold by court order.69 

The Registrar may issue and action an instrument of release on payment into court 
either the actual costs, charges and expenses due in connection with the care and custody of 
the ship while under arrest, or, at the Registrar’s election, upon a written undertaken from the 
party who asked for the release to pay those costs, charges and expenses.70 

If a ship has been arrested and then released after security has been provided, generally 
it cannot then be re-arrested based on the same claim. That said, there may be exceptional 
circumstances for which the party may be able to re-arrest (for example, the Registrar has 
released the ship for significantly inadequate security).71 

62	 HCR 25.34(4)(b).
63	 High Court Fees Regulations 2013. 
64	 HCR 25.36. 
65	 HCR 25.10(1)(a) and (b). 
66	 HCR 25.38. 
67	 Babcock Fitzroy Ltd v. The MV Southern Pasifika [2012] 2 NZLR 652.
68	 HCR 25.44.
69	 HCR 25.51. 
70	 HCR 25.44. 
71	 Det Norske Veritas AS v. The Ship ‘Clarabelle’ [2002] 3 NZLR 52 (CA).
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Security 

Arresting a ship, or threatening to do so, may prompt an agreement between the parties 
as regards security to prevent the ship’s arrest, or to quickly release the arrested ship; for 
example, if a ship is arrested and the claim is covered by insurance, the insurer typically offers 
security. If the parties disagree on security, or it cannot be addressed by the Registrar in the 
first instance, an application may be made to the High Court. 

The typical formula is that an arresting party is entitled to an amount as security, which 
may be paid into court, for a reasonably arguable best case, plus interest and costs.72 There is 
no prescribed upper limit on what this amount may be, although it will not exceed the value 
of the ship. A common alternative security to payment of money is a P&I club guarantee.73 
The arresting party does not have to provide counter-security (although it will have been 
required to give the Registrar an indemnity and security for the Registrar’s costs for care of 
the arrested vessel as part of the arrest application). 

However, when a ship has been arrested and other parties also have claims against it, 
one of those other parties may prevent the ship’s release by filing a request for a caveat against 
release (or against the payment out of court of any money held representing the proceeds of 
sale of the ship).74 The caveat is valid for six months. 

Arrest of ship for security

The usual position is that a would-be arresting party will file substantive proceedings in New 
Zealand, arrest a ship, and then pursue those substantive proceedings here. A defendant 
may seek to stay the proceedings by raising forum non conveniens issues; although even 
if the defendant is successful on that point, the New Zealand court may still maintain 
security pending resolution of the dispute elsewhere.75 There is nothing in theory to stop 
a foreign-based entity from tracking a vessel to New Zealand, arresting it, staying the New 
Zealand proceeding, and pursuing its claim in another jurisdiction. 

Caveat against arrest

As an alternative position, a party may request a caveat to prevent a ship’s arrest.76 That 
request must encompass an undertaking to enter an appearance in any action that may be 
started against the ship, and within three working days of receiving notice that such an action 
has started, to give security to the satisfaction of the Registrar. 

As noted earlier, the existence of such a caveat does not prevent an applicant from 
obtaining a warrant of arrest, but that applicant runs the risk that it will be found liable for 
costs and damages on an application to set aside the arrest if it is unable to show good and 
sufficient reason for the arrest.77 

72	 Ibid. 
73	 Which has been approved by the High Court. See General Motors New Zealand Ltd v. The Ship ‘Pacific 

Charger’ HC Wellington AD 135, 24 July 1981. 
74	 HCR 25.46. 
75	 See Raukura Moana Fisheries Ltd v. The Ship Irina Zharkikh [2001] 2 NZLR 801 (HC); a stay was sought on 

the basis of an arbitration clause. 
76	 HCR 25.42. 
77	 HCR 25.43(2). 
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ii	 Court orders for sale of a vessel

Any party to the proceeding (not limited to the arresting party) may request a commission 
for the appraisal and sale of the ship, on provision of an undertaking to pay the Registrar’s 
fees and expenses.78 There are prescribed forms for the request and the commission itself.79 
Typically the mode of sale is by tender through brokers appointed by the Registrar, and the 
sale may be with or without appraisement (though in the case of commercial or large ships, 
appraisement is usually required so ensure the ship is not sold too cheaply, to the detriment 
of the claimants in the proceeding). The gross proceeds of the sale are paid into the court with 
an account relating to the sale.80 

Sale of a ship by court order in an in rem action will be a sale free of all encumbrances 
(including maritime liens);81 this would not be the case for a private sale. That said, the 
position taken by the New Zealand courts on a court-ordered sale (i.e., free of encumbrances) 
may not necessarily be the position of foreign courts, which cannot be compelled to take the 
same approach. 

The ship may be sold before judgment is given, which may be appropriate if the ship 
is of deteriorating value and the costs of maintaining it under arrest are high. But where the 
plaintiff is yet to be awarded judgment demonstrating that its claim is meritorious, there 
must be strong reasons to order the sale, as it will deprive the shipowners of their property 
rights.82 Glencore Grain BV v. The Ship ‘Lancelot V’ 83 is a recent example of a case where 
appraisal and sale was ordered prior to judgment, despite opposition. 

The order of priority to the sale proceeds is not immutable, and depends on the 
particular circumstances, but generally falls as follows:84

a	 costs and expenses of the Registrar (highest priority);
b	 costs and expenses of the fund’s producer (generally the arresting party); 
c	 maritime liens; 
d	 possessory liens; 
e	 mortgages; and
f	 statutory claims under Section 4(1) of the Admiralty Act 1973. 

A party who obtains judgment against the ship or its sale proceeds has the right to apply for 
orders determining the order of priority of claims to the sale proceeds.85

78	 HCR 25.51. 
79	 Form AD15 and AD16 respectively. 
80	 HCR 25.51(7). 
81	 The ‘Acrux’ [1962] 1 Lloyd’s Rep 405. 
82	 URL Charters Ltd v. The Ship ‘Malakhov Kurgan’ HC Christchurch CIV-2006-409-1370, 17 October 2006. 
83	 [2015] NZHC 2052.
84	 See Perkins, ‘The Ranking and Priority of In Rem Claims in New Zealand’ (1986) 16 VUWLR 105; 

ABC Shipbrokers v. The Ship ‘Offi Gloria’ [1993] 3 NZLR 576 (HC) and Fournier v. The Ship ‘Margaret Z’ 
[1999] 3 NZLR 111 (HC). 

85	 HCR 25.52. 
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VI 	 REGULATION

i	 Safety

The MTA is the principal maritime safety enactment. It is supplemented by the Maritime 
Rules. In addition, the Health and Safety at Work Act 2015 (HSWA) applies to New 
Zealand-flagged vessels and foreign-flagged vessels in particular circumstances.

The MTA sets out general requirements for participants in the maritime system, which 
are focused on: 
a	 compliance with the conditions attached to relevant maritime documents (licences, 

permits, certificates);
b	 proper qualification of participants in the maritime industry; and 
c	 compliance with prescribed safety standards and practices.

While participants in the maritime industry have to ensure that their operations are managed 
and carried out safely, the Director of Maritime New Zealand also has the role of maintaining 
an appropriate level of oversight over them by auditing their performance against prescribed 
safety standards and procedure.

In addition to general safety requirements, the MTA provides for other safety-related 
matters, such as safety offences,86 regulation of alcohol consumption by seafarers87 and 
hazards to navigators.88

The Maritime Rules cover everything from ship design to navigation but, importantly, 
they also implement some of the international conventions to which New Zealand is a party 
(SOLAS, the STCW Convention and the COLREGs, among others).

New Zealand’s general health and safety legislation, the HSWA, applies to ships as 
a place of work. It applies to New Zealand-flagged vessels wherever they are located in the 
world and foreign-flagged vessels when on demise charter to a New Zealand-based operator 
and operating in New Zealand. The HSWA imposes a duty to eliminate risks to health and 
safety insofar as is reasonably practicable, with the primary duty being on ‘persons conducting 
a business or undertaking’ towards their workers or other persons who might be at risk from 
the work carried out.

ii	 Port state control

Port state control (PSC) is governed by the MTA and carried out in accordance with the 
Tokyo MOU (incorporating several international treaties).89 

From 1 January 2014, the regulatory body, Maritime New Zealand, adopted the New 
Inspection Regime, targeting higher-risk ships for inspection. Utilising the Tokyo MOU 
database (and other resources), inspections are generally conducted depending on the risk 
profile of the vessel. For example, high-risk vessels are inspected every two to four months.90 

86	 MTA 94, Part 6.
87	 MTA 94, Part 4A.
88	 MTA 94, 33J and 33K.
89	 MTA, Section 54, 396 and 397.
90	 There are three categories: high-risk ship, standard-risk ship and low-risk ship.
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Maritime New Zealand conducts inspections in accordance with the MTA and 
the approach agreed by Tokyo MOU members. This includes monitoring compliance 
with numerous international conventions and resolutions of the IMO and International 
Labour Organization.91

Where vessels fail to meet the requisite standards, Maritime New Zealand may impose 
conditions on the vessel or detain it until such time as it complies with the standard. A 
decision by Maritime New Zealand to detain a ship or impose conditions may be appealed 
to the District Court.

In addition to the Tokyo MOU, New Zealand and Australia signed a separate MOU in 
1999, recognising each other’s inspections and sharing data.

iii	 Registration and classification

Registration

The registration of commercial and pleasure ships is regulated by the Ship Registration 
Act 1992. Registrations are recorded on the New Zealand Register of Ships, by the office of 
the Registrar of Ships at Maritime New Zealand in Wellington.

The Register is divided into two parts.
a	 Part A confers nationality, provides evidence of ownership and enables registration of 

mortgage. Part A is aimed principally at larger commercial vessels and those ships that 
have mortgages. Registration under this Part is compulsory for New Zealand-owned 
ships of 24 metres and over, except for pleasure vessels, ships engaged solely on inland 
waters and barges that do not proceed on voyages beyond coastal waters.92 To be 
registered under this Part, the ship must be surveyed and the owner must give very 
detailed information and documents, a declaration of ownership and nationality, the 
builder’s certificate, a tonnage certificate and evidence of changes in ownership.93

b	 Part B only confers nationality. Registration is less expensive and easier to achieve. This 
Part is aimed primarily at pleasure vessels that require nationality for offshore cruising 
and racing purposes.

Commercial vessels on demise charter to a New Zealand-based operator and pleasure vessels 
owned by a foreign national entitled to reside in New Zealand indefinitely do not have to 
register, but are entitled to.94 

Lastly, the Fisheries Act 1996 has separately established a Fishing Vessel Register for 
fishing vessels operating in New Zealand fisheries water.

91	 Conventions that New Zealand applies for port state control are, in particular: International Convention 
on Load Lines 1966, International Convention for the Safety of Life at Sea (SOLAS) 1974 as amended, 
International Convention for the Prevention of Pollution from Ships (MARPOL) 1973, as modified by the 
Protocol of 1978, International Convention on Standards for Training, Certification and Watchkeeping for 
Seafarers (STCW) 1978, as amended, International Convention on Tonnage Measurement of Ships 1969, 
Merchant Shipping (Minimum Standards) Convention 1976 (ILO Convention 147), Maritime Labour 
Convention, 2006 (MLC 2006), International Convention on the Control of Harmful Anti-Fouling 
Systems on Ships 2001.

92	 Ship Registration Act 1992 (SRA), Section 6(1).
93	 SRA, Sections 14 and 15.
94	 See ship registration flow chart on Maritime New Zealand website for more details on whether a ship needs 

to be registered.
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Classification societies

Maritime New Zealand recognises the following classification societies: American Bureau of 
Shipping, Bureau Veritas, DNV GL, Class NK and Lloyd’s Register International.

It is not likely that either surveyors or classification societies would be held to owe a 
duty of care capable of sustaining a negligence action. The leading authority on surveyors’ 
liability is Attorney General v. Carter.95 That case confirmed that no duty of care was owed by 
surveyors because survey certificates were issued as part of a statutory safety regime, not to 
protect commercial interests. Similarly, a classification society does not owe a duty of care to 
ship purchasers in circumstances where loss is purely economic.96 

iv	 Environmental regulation

The regulation of pollution to New Zealand’s marine environment from vessel activity is 
multi-layered. Comprehensive regulation is provided by a combination of primary legislation, 
regulations, rules, standards, guidelines and conventions.

The major international conventions implemented in New Zealand include:
a	 the Intervention Convention and the Intervention Protocol;
b	 the CLC Convention;
c	 the Oil Pollution Fund Convention;
d	 MARPOL;
e	 UNCLOS;
f	 the OPRC Convention; and
g	 the London Dumping Convention and 1996 Protocol.

New Zealand is currently considering whether to become a signatory to MARPOL Annex VI 
on air pollution. 

Environmental framework

The primary environmental enactments in the marine context are the Resource Management 
Act 1991 (RMA) and the MTA. Many of the international conventions listed above are given 
the force of law (or paraphrased) by the enactments, or the regulations, rules and standards 
that are subordinate to the enactments.

The RMA and the MTA impose a mixture of civil and statutory liability:
a	 The dumping of waste and the discharge of contaminants and harmful substances from 

ships into water or air in New Zealand’s coastal marine area (coastal marine area) is an 
offence under the RMA.97

b	 The dumping of waste and the discharge of harmful substances within New Zealand’s 
exclusive economic zone (EEZ) or onto the continental shelf are offences under 
the MTA.98

c	 The cost of cleaning up harmful substances or pollution damage attracts civil liability 
under the MTA.99

95	 [2003] 2 NZLR 160.
96	 Castlelight Maritime SA v. China Corporation Register of Shipping HC Auckland CIV-2005-404-003423, 

14 December 2005.
97	 RMA, Sections 15A to 15C.
98	 MTA, Sections 226 and 261.
99	 MTA, Part 25.
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In addition to the two primary maritime pollution statutes, the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects) Act 2012 regulates exploratory and development 
activities in the EEZ and continental shelf. It is enforced by the Environmental Protection 
Agency. The Act prohibits harmful discharge and dumping of waste from structures, 
submarine pipelines and ships (where it is a mining discharge from a ship).

Beyond pollution, two other relevant environmental enactments are the Biosecurity 
Act 1993 and the Hazardous Substances and New Organisms Act 1996.

In addition to providing a general regulatory framework for biosecurity, the 
Biosecurity Act 1993 enables the Ministry of Primary Industries (MPI) to create standards 
that are generally applicable to vessels entering New Zealand waters. The standards include 
requirements for the discharge of ships’ ballast water100 and biofouling requirements.101 With 
regard to the latter, from May 2018, vessels arriving in New Zealand must arrive with a ‘clean 
hull’, as defined by the Craft Risk Management Standard on Biofouling (CRMS) or risk 
expulsion. Even prior to the CRMS coming into force, a firm stance by the MPI has resulted 
in several vessels being ordered to move to international waters to undertake hull cleaning, or 
take some other action at great expense to the vessel owner.

The importation and management of hazardous waste and products is governed by the 
Hazardous Substances and New Organisms Act 1996.

Penalties

Under both the RMA and the MTA, when an offence is committed, both the master and the 
owner (including the beneficial owner or charterer) commit a strict liability offence.

Under the RMA, non-natural persons may be fined up to NZ$600,000 plus up to 
NZ$10,000 per day for continuing offences. Natural persons may be imprisoned for up to 
two years or be fined up to NZ$300,000.102 However, offenders on foreign ships (although a 
few exceptions exist) cannot be imprisoned in New Zealand for offences under the RMA.103

In addition to the times noted above, a penalty of up to three times the commercial gain 
(of the contravening action) can be imposed if the offence was committed during the course 
of producing that gain.104 Further, general reparations for clean-up costs may be awarded.105 

Under the MTA, the maximum penalty is imprisonment of no more than two years or 
a fine up to NZ$200,000 plus up to NZ$10,000 per day for continuing offences. In addition 
to the fines or imprisonment, a court may order that clean-up costs be paid.106 

As with offences committed under the RMA, an additional penalty of three times 
the value of any commercial gain may be imposed if the offence was committed during the 
course of producing that gain.107 

100	 It does so via Import Health Standard for Ballast Water implemented under Section 22 of The Biosecurity 
Act 1993. 

101	 It does so via the Craft Risk Management Standard on Biofouling implemented under Section 24G of the 
Biosecurity Act 1993. 

102	 The penalties are contained in Section 339(1) and (1A) of the RMA.
103	 RMA, Section 339A.
104	 RMA, Section 339B.
105	 Sentencing Act 2002, Section 12.
106	 MTA, Section 244(1).
107	 MTA, Sections 244(1)(c) and 409.
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Civil remedies 

The MTA imposes civil liability for pollution damage in the coastal marine area and the EEZ. 
Civil liability, though subject to overall limitation, extends to:
a	 the costs (including goods and services tax) reasonably incurred by the government in 

dealing with a harmful (or waste) substance, that has been discharged or is an imminent 
threat of being discharged;108 and

b	 all pollution damage caused by a harmful substance or waste (or reasonable cost in 
preventing pollution damage).109

CLC convention ships are not liable for civil liability under point (a). However, damages may 
be sought for pollution under point (b).

In addition to the MTA provisions, an enforcement order may be sought against a 
shipowner for breach of certain RMA provisions.110 

Limitation of liability for civil claims

Despite the MTA establishing civil liability for the discharge of harmful substances or waste 
(or cost of preventing the same), ship owners are entitled to limit their liability under the 
LLMC, or, in the case of CLC convention vessels, in accordance with that convention.111

v	 Collisions, salvage and wrecks

Collisions

Both the COLREGs and the IMO Traffic Separation Schemes have force in New Zealand 
by virtue of the Maritime Rules.112 In line with international practice, liability for collisions 
is determined in accordance with normal tort law principles. Negligence will generally be 
established where the COLREGs have been contravened.

Under Section 6 of the Admiralty Act, no in personam claims may be brought in respect 
of damage, loss of life or personal injury arising from collisions between ships, manoeuvres to 
avoid a collision, or non-compliance with the COLREGs, unless:
a	 the defendant ordinarily resides in, or has a place of business within New Zealand;
b	 the collision took place within New Zealand’s territorial waters;
c	 an action arising from the same incident or series of incidents is proceeding in, or has 

been decided by, a New Zealand court; or
d	 the defendant has submitted to a New Zealand court’s jurisdiction.

Salvage

There is no mandatory local form of salvage agreement. However, it is common to use the 
Lloyd’s standard form agreement. 

The Salvage Convention is given force of law in New Zealand by Section 216 of the 
MTA (incorporated as Schedule 6). 

108	 MTA, Section 344.
109	 MTA, Section 345.
110	 MTA, Section 314.
111	 MTA, Sections 344 and 345. These two sections are subject to Part 7 of the MTA, which provides for 

limitation.
112	 Maritime Rules Part 22.
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Wrecks

The provisions of the MTA dealing with wrecks are primarily concerned with 
navigational hazards. 

A regional council has the authority to order the owner of a vessel to make arrangements 
for the removal of the wreck or may itself take steps to remove and sell wrecks within its 
region that are posing a hazard to navigation.113 Further, the Director of Maritime New 
Zealand has the power to order regional councils or the owner to remove wrecked ships that 
are navigational hazards.114 In the event that the owner has not made arrangements to secure 
and remove the hazard and the regional council has not taken steps to remove the wreck, the 
Director of Maritime New Zealand may remove and sell the wreck.115

vi	 Passengers’ rights

New Zealand has no specific statutory regime related to the carriage of passengers by sea. 
Instead, the carriage of passengers by sea is regulated by the terms of the individual contract 
of carriage and overlaid with general statutes. For example: The Accident Compensation 
Act 2001 (which covers personal injury within (though not outside) New Zealand, and the 
Contract and Commercial Law Act 2017 (which covers damage to luggage). 

vii	 Seafarers’ rights

Seafarers’ rights and responsibilities are subject to a comprehensive and multi-layered regulatory 
framework, including: 
a	 the terms of the individual employment contract;
b	 the Employment Relations Act 2000;
c	 the Maritime Transport Act 1999;
d	 the Health and Safety at Work Act 2015;
e	 the Minimum Wage Act 1983;
f	 the Wages Protection Act 1983;
g	 the Holidays Act 1987;
h	 the Maritime Rules (incorporating the STCW and SOLAS conventions); and
i	 the Maritime Labour Convention.

Under the various statutes and international conventions, seafarers are guaranteed a range of 
fundamental rights; for example, minimum wage, obligations to seafarers if a vessel is lost 
(including food and water) and holidays. 

If wages are unpaid, seafarers are able to seek a maritime lien in the 
Admiralty Jurisdiction.116 

113	 MTA, Section 33J.
114	 MTA, Section 33J.
115	 MTA, Section 33K.
116	 Admiralty Act 73, Section 4.
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VI	 OUTLOOK

As noted in Section I, the maritime community in New Zealand will be monitoring 
developments in ports and infrastructure, coastal shipping and maritime environment 
regulation for the next several years. In particular, implementation of the Craft Risk 
Management Standard for hull-fouling is expected to affect foreign-flagged vessels calling to 
New Zealand. 

Maritime incidents are, fortunately, few and far between. The grounding of the 
MV Rena in 2011 was the last such event. When they do occur, however, they usually have 
a significant impact on New Zealand’s maritime regulation and case law. New Zealand is 
potentially ‘due’ another incident. Given the importance of shipping to the economy, there 
is a significant potential risk in the event of a cyber attack affecting vessel operations, or a 
natural disaster or vessel incident causing damage to port infrastructure. 
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