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APPLICABLE TREATIES

Major air law treaties
Eo wGi’G uajor air law treaties related to ’arrier liaNility ‘or massenAer 
injhry or deatG is yohr state a martyx

New Zealand is a party to:

• the Montreal Convention (1999) (rati;ed 2002)3

• the Tokyo Convention (1967) (rati;ed 194W)3 and

• the Harsaw Convention (1929) (rati;ed 1974) and its amending instruments: the 
,ague Protocol (1955) (rati;ed 1964)j the Guadala8ara Convention (1961) (rati;ed 
1969) and the Montreal Protocol No. 1 (1945) (rati;ed 1999)j No. 2 (1945) (rati;ed 
1999) and No. W (1945) (rati;ed 1999).

The provisions of the Montreal Conventionj the Harsaw Convention (as amended by the 
,ague Protocol and the Montreal Protocol Nos. 1j 2 and W) and the Guadala8ara Convention 
have been implemented into New Zealand domestic law by section 91C of the Civil Aviation 
Act 1990.

The Aviation Crimes Act 1942 has given force to certain provisions of the Tokyo Convention 
(1967)j the ,ague Convention (1940)j the Montreal Convention 1941 and the Montreal 
Protocol (19[[) in legislating for offences on board and affecting aircraft and the safety of 
civil aviation and airports in New Zealand domestic law.

Law stated - 14 October 2024

INTERNATIONAL CARRIAGE – LIABILITY FOR PASSENGER INJURY OR DEATH 

Montreal Convention and Warsaw Convention
Do tGe ’ohrts in yohr state intermret tGe siuilar mrovisions o‘ tGe Montreal 
Convention and tGe Warsaw Convention in tGe saue wayx

There is no direct authority on this point. It is expected that the New Zealand courts 
will interpret the provisions consistently with other common law 8urisdictionsj particularly 
Englandj Canadaj and Australia.

Law stated - 14 October 2024

Montreal Convention and Warsaw Convention
Do tGe ’ohrts in yohr state ’onsider tGe Montreal Convention and Warsaw 
Convention to mrovide tGe sole or e,’lhsive Nasis ‘or air ’arrier liaNility ‘or 
massenAer injhry or deatGx

In Emery Air Freight Corp v Nerine Nurseries ]1994‘ 7 NZLR 427 (CA)j the New Zealand Court 
of Appeal expressly adopted the decision of the ,ouse of Lords in Sidhu v British Airways 
]1994‘ AC W70 (,L)j which set out that the Montreal Convention and the earlier Harsaw 

Aviation Liability 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/aviation-liability?utm_source=GTDT&utm_medium=pdf&utm_campaign=Aviation+Liability+2025


RETURN TO CONTENTS

Conventions provide the sole basis for liability of an air carrier performing international 
carriage.

Law stated - 14 October 2024

De‘nition of ’carrierp
-n yohr state– wGo is ’onsidered to Ne a c’arrierb hnder tGe Montreal and 
Warsaw Conventionsx

There is limited authority in New Zealand on who is considered to be a ’carrier' under the 
Harsaw Convention. The Court of Appeal in Emery Air Freight Corp v Nerine Nurseries ]1994‘ 
7 NZLR 427 (CA) clari;ed that a party must physically perform the part of the carriage where 
the damage occurred in order to be a Ssuccessive carrierS under the Harsaw Convention3 
performance of the overall contractual obligations of the actual carrier without physical 
performance is not suKcient. 

New Zealand courts will generally interpret domestic legislation that incorporates 
international Conventions (including the Montreal and Harsaw Conventions) in the same 
way as other common law 8urisdictions. Accordinglyj it is likely that the courts would follow 
Rolls-Royce plc & Anor v Heavylift-Volga Dnepr Ltd & Anor ]2000‘ CLC 1120 and would 
consider that ground handling agents and other service providers are not carriers under the 
Conventions.

Law stated - 14 October 2024

Carrier liability condition
.ow do tGe ’ohrts in yohr state intermret tGe ’onditions ‘or air ’arrier 
liaNility 1 ca’’identb– cNodily injhryb– cin tGe ’ohrse o‘ any o‘ tGe omerations o‘ 
euNarTinA or diseuNarTinAb 1 ‘or massenAer injhry or deatG in arti’le 7()72 
o‘ tGe Montreal Convention and arti’le 7( o‘ tGe Warsaw Conventionx

New Zealand courts have not yet interpreted or considered the meanings of ’accident'j ’bodily 
in8ury' or ’in the course of any of the operations of embarking or disembarking' under the 
Montreal and Harsaw Conventions. 

As indicated abovej New Zealand courts would likely follow the positions taken by the 
Englishj Canadian and Australian in applying the United ztates decision of Air France v Saks 
(19[5) W40 Uz 792j where the zupreme Court held that accident means ’an unexpected or 
unusual event or happening that is external to a passenger'.

’Bodily in8ury' is likely to be interpreted in accordance with the Uq ,ouse of Lords decision 
Morris v KLM Royal Dutch Airlines ]2001‘ EHCA Civ 490j ]2001‘ 7 All ER 126j which clari;ed 
that ’bodily' means physical in8ury to the body and as such the only way to claim for mental 
in8uries is where there is some physical manifestation of the in8ury.

It is less clear how the New Zealand courts will interpret ’in the course of any of the operations 
of embarking or disembarking'j but it is likely that the general tests of activity (what the 
passenger is doing at the time)j control and location (is the passenger in a place where they 
are obliged to be for the process of embarkation or disembarkation) will apply.
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Law stated - 14 October 2024

No negligence defence
.ow do tGe ’ohrts in yohr state intermret and ammly tGe cno neAliAen’eb 
de‘en’e in arti’le 07 o‘ tGe Montreal Convention– and tGe call reasonaNle 
ueashresb de‘en’e in arti’le 05 and tGe cwil‘hl uis’ondh’tb standard o‘ 
arti’le 03 o‘ tGe Warsaw Conventionx

New Zealand courts have not yet reviewed these provisions but would likely consider the 
English line of authorities on these points persuasivej including Singhal v British Airways 
PLC County Court (Handsworth) 200[ HL W[20740 on the exoneration defencej Antwerp 
United Diamond BVBA v Air Europe ]1997‘ All ER W69 on the application of the ’all reasonable 
measures' defence pursuant to article 20j and Horabin v British Airways ]1952‘ 2 All ER 1016 
on the interpretation of wilful misconduct.

Law stated - 14 October 2024

Advance qayment for injury or death
Does yohr state reKhire tGat advan’e mayuent Ne uade to injhred 
massenAers or tGe ‘auily ueuNers o‘ de’eased massenAers ‘ollowinA an 
air’ra‘t a’’identx

Under sections 91T(1)(a) and (b) of the Civil Aviation Act 1990j the Governor-General may 
order advance payments for compensationj or arrangements for making advance payments 
for compensationj to relatives of passengers in8ured or killed during international air carriagej 
in accordance with article 2[ of the Montreal Convention. This power has not been exercised 
by the Governor-General to date.

Law stated - 14 October 2024

Deciding jurisdiction
.ow do tGe ’ohrts o‘ yohr state intermret ea’G o‘ tGe jhrisdi’tions set 
‘ortG in arti’le 88 o‘ tGe Montreal Convention and arti’le 09 o‘ tGe Warsaw 
Conventionx

The New Zealand courts have not yet interpreted each of the 8urisdictions set out in article 
77 of the Montreal Convention and article 2[ of the Harsaw Convention. 

New Zealand courts recognise the doctrine of forum non conveniens. There is no case law 
under New Zealand law where the courts have been asked to apply the doctrine to an action 
under the Montreal Convention or Harsaw Convention.

Law stated - 14 October 2024
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Period of limitation
.ow do tGe ’ohrts o‘ yohr state intermret and ammly tGe twoqyear meriod o‘ 
liuitations in arti’le 83 o‘ tGe Montreal Convention and arti’le 0/ o‘ tGe 
Warsaw Conventionx

The New Zealand courts have not yet considered the interpretation of the two-year period of 
limitations in article 75 of the Montreal Convention and article 29 of the Harsaw Convention 
butj as notedj the Court of Appeal in Emery expressly adopted the decision of the ,ouse of 
Lords in Sidhu v British Airways ]1994‘ AC W70j which provided that the Montreal Convention 
and the earlier Harsaw Conventions provide the sole basis for liability of an air carrier 
performing international carriage.

Law stated - 14 October 2024

Liability of carriage
.ow do tGe ’ohrts o‘ yohr state address tGe liaNility o‘ ’arriaAe mer‘orued 
Ny a merson otGer tGan tGe ’ontra’tinA ’arrier hnder tGe Montreal and 
Warsaw Conventionsx

The New Zealand courts considered the liability of a person other than the contracting carrier 
in Emery Air Freight Corporation v Nerine Nurseries Ltd ]1994‘ 7 NZLR 427 (CA). The Court 
of Appeal held that performance in the Harsaw Convention is limited to physical and not 
contractual performance. As Emery was not the contracting carrier or physical carrierj it was 
not liable for the loss.

Law stated - 14 October 2024

DOMESTIC CARRIAGE – LIABILITY FOR PASSENGER INJURY OR DEATH

Governing laws
WGat laws in yohr state Aovern tGe liaNility o‘ an air ’arrier ‘or massenAer 
injhry or deatG o’’hrrinA dhrinA douesti’ ’arriaAex

New Zealand has a no-fault accident compensation scheme governed by the Accident 
Compensation Act 2001. The Accident Compensation Corporation (ACC) scheme provides 
compensatory cover for those who suffer a personal in8ury in New Zealandj including during 
domestic carriagej regardless of whether the in8ured party is a New Zealand citiJen. The 
scheme also covers nervous shock or mental in8uries that occur as a result of a physical 
in8ury or a sexual assault.

The ACC scheme bars proceedings being brought for damages arising directly or indirectly 
out of any personal in8ury covered by the ACC schemej either by the in8ured party or by the 
ACC after it has paid compensation to the in8ured person.

Accordinglyj an air carrier's liability for passenger in8ury or death occurring during domestic 
carriage is limited to damages arising out of a mental in8ury not covered by the ACC scheme 
and exemplary damages (which is expressly excluded from the ACC scheme's statute bar)j 
both of which would be governed by ordinary principles of negligence.
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The ACC scheme explicitly provides that persons not ordinarily resident in New Zealand do 
not have cover under the scheme for personal in8uries suffered while on board an aircraft 
(or while embarking or disembarking) during international carriage or where the person is 
on the domestic leg of an international –ight that they have travelled on. This re–ects that 
the ACC scheme should not derogate from entitlements under the Montreal and Harsaw 
Conventions.

Law stated - 14 October 2024

Nature of carrier liability
WGat is tGe nathre o‘– and wGat are tGe ’onditions ‘or– an air ’arrierbs 
liaNilityx

To the extent that New ZealandSs ACC scheme does not applyj the air carrier's liability will 
generally be fault-basedj in accordance with the ordinary principles of negligence.

Law stated - 14 October 2024

Liability limits
-s tGere any liuit o‘ a ’arrierbs liaNility ‘or mersonal injhry or deatGx

To the extent that New ZealandSs ACC scheme does not applyj the air carrier's liability for 
personal in8ury or death is not limited under statute3 howeverj a carrier can limit its liability in 
its conditions for domestic carriage.

Law stated - 14 October 2024

Main defences
WGat are tGe uain de‘en’es availaNle to tGe air ’arrierx

The main defence to a personal in8ury actionj other than denial that a negligent act or 
omission was committed is that the plaintiff was contributorily negligent.

Law stated - 14 October 2024

Damages
-s tGe air ’arrierbs liaNility ‘or dauaAes joint and severalx

Common law provides that an air carrier's liability for damages arising out of a tortious act 
is 8oint and several.

Law stated - 14 October 2024
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Rule for aqqortioning fault
WGat rhle do tGe ’ohrts in yohr state ammly to ammortioninA ‘ahlt wGen 
tGe injhry or deatG was ’ahsed in wGole or in mart Ny tGe merson ’laiuinA 
’oumensation or tGe merson ‘rou wGou tGe riAGt is derivedx

zection 7(1) of the Contributory Negligence Act 19W4 provides that where any person suffers 
damage as the result partly of their own fault and partly of the fault of any other person or 
personsj the damages recoverable shall be reduced to such extent as the court thinks 8ust 
and e$uitable having regard to the plaintiff's share in the responsibility for the damage. It 
is likely that a court would place signi;cance on a plaintiff's age and mental capacity when 
deciding a 8ust and e$uitable reduction of the damages recoverable.

Law stated - 14 October 2024

Statute of limitations
WGat is tGe tiue witGin wGi’G an a’tion aAainst an air ’arrier ‘or injhry or 
deatG uhst Ne fledx

The Limitation Act 2010 came into force on 1 Danuary 2011. zection 11 of this Act contains 
a general principle that any claim for monetary relief at common law must be brought within 
six years from the date of the act or omission on which the claim is based. The section goes 
on to state that if a plaintiff has late knowledge of a claimj they can bring proceedings up to 
three years from the date that knowledge of the relevant facts is gained or reasonably ought 
to have been gained. zection 11 also provides for a longstop period of 15 years from the date 
of the act or omission on which the claim is basedj regardless of whether a plaintiff has late 
knowledge of a claim or not.

zection W(4) of the Limitation Act 1950 (which applies to causes of actions based on acts 
or omissions prior to 1 Danuary 2011) provides that an action in respect of bodily in8ury to 
any person must be brought within two years from the date on which the cause of action 
accrued. This provision doesj howeverj allow for the court to agree to an extension of the 
relevant limitation period to six years if it considers that the delay in bringing the action was 
occasioned by mistake of fact or lawj or by any other reasonable causej or that the intended 
defendant was not materially pre8udiced in his or her defence or otherwise by the delayj such 
that it would be 8ust to grant the extension.

Law stated - 14 October 2024

THIRD-PARTY ACTIONS

Seeking recovery
WGat are tGe ammli’aNle mro’edhres to seeT re’overy ‘rou anotGer marty 
‘or ’ontriNhtion or indeunityx

If litigation has commencedj the correct procedure for seeking recovery from a third party is 
provided in the ,igh Court Rules 2016 (,CR). Hhere the defendant claims it is entitled to a 
contribution or an indemnity from a person who is not a party to the proceedingj it may issue 
a third-party notice to the third party pursuant to Rule W.W of the ,CR.
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Law stated - 14 October 2024

Time limits
WGat tiue liuits ammlyx

In the absence of a limitation period provided by contractj the Limitation Act 2010 or the 
Limitation Act 1950 will apply. The Limitation Act 2010 makes speci;c provisions for tortious 
claims where there is more than one tortfeasorj with a claim for contribution available for two 
years after the date on which liability is $uanti;ed by an agreementj awardj or 8udgment. 

Law stated - 14 October 2024

LIABILITY FOR GROUND DAMAGE 

Aqqlicable laws
WGat laws ammly to tGe liaNility o‘ tGe air ’arrier ‘or injhry or dauaAe 
’ahsed to mersons on tGe Arohnd Ny an air’ra‘t a’’identx

There is no speci;c legislation that governs the liability of an air carrier for in8ury or damage 
caused to persons on the ground by an aircraft accident. New Zealand is not a signatory to 
the Rome Convention 1952.

Law stated - 14 October 2024

Nature and conditions of liability
WGat is tGe nathre o‘– and wGat are tGe ’onditions ‘or– an air ’arrierbs 
liaNility ‘or Arohnd dauaAex

To the extent that the Accident Compensation Corporation (ACC) scheme does not applyj 
the air carrier's liability for personal in8ury or death caused to persons on the ground by an 
aircraft accident is not limited under statute.

Law stated - 14 October 2024

Liability limits
-s tGere any liuit o‘ ’arriersb liaNility ‘or Arohnd dauaAex

To the extent that New ZealandSs ACC scheme does not applyj the air carrier's liability for 
personal in8ury or death caused to persons on the ground by an aircraft accident is not limited 
under statute.

Law stated - 14 October 2024
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Main defences
WGat are tGe uain de‘en’es availaNle to tGe air ’arrier in a ’laiu ‘or 
dauaAe ’ahsed on tGe Arohndx

The main defence to a personal in8ury action is that the plaintiff was contributorily negligent 
or that the claim is barred by the Accident Compensation Act 2001 for damages arising 
directly or indirectly out of a personal in8ury covered by the Act. 

Law stated - 14 October 2024

LIABILITY FOR UNRULY PASSENGERS AND TERRORIST EVENTS

Aqqlicable laws
WGat laws ammly to tGe liaNility o‘ tGe air ’arrier ‘or injhry or deatG ’ahsed 
Ny an hnrhly massenAer or a terrorist eventx

New Zealand does not have any legislation that deals speci;cally with the liability of an air 
carrier for in8ury or death caused by an unruly passenger or a terrorist event.

New ZealandSs no-fault accident compensation scheme (the Accident Compensation 
Corporation (ACC) scheme) will generally apply in the case of in8ury or death caused during 
domestic carriage3 accordinglyj an air carrierSs liability for such events is limited to damages 
arising out of a mental in8ury not covered by the ACC scheme or exemplary damages.

Hhere in8ury or death is caused during international carriagej an air carrier's liability will be 
governed by the provisions of the applicable Conventionj as per section 91C of the Civil 
Aviation Act 1990.

Law stated - 14 October 2024

Nature and conditions of liability
WGat is tGe nathre o‘– and wGat are tGe ’onditions ‘or– an air ’arrierbs 
liaNility ‘or injhry or deatG ’ahsed Ny an hnrhly massenAer or a terrorist 
eventx

Hhere in8ury or death is caused during domestic carriagej an air carrier's liability will generally 
be fault-based in accordance with the ordinary principles of negligence. 

Hhere in8ury or death is caused during international carriagej an air carrier will be strictly 
liable to the extent that the event involving an unruly passenger or the terrorist event 
constitutes an SaccidentS for the purposes of the applicable Convention.

Law stated - 14 October 2024

Liability limits
-s tGere any liuit o‘ liaNility ‘or injhry or deatG ’ahsed Ny an hnrhly 
massenAer or a terrorist eventx
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To the extent that New ZealandSs ACC scheme does not applyj the air carrier's liability for 
personal in8ury or death is not limited under statute3 howeverj a carrier can limit its liability in 
its conditions for domestic carriage.

In respect of in8ury or death caused during international carriagej an air carrier's liability is 
limited in accordance with the applicable Convention.

Law stated - 14 October 2024

Main defences
WGat are tGe uain de‘en’es availaNle to tGe air ’arrier in a ’laiu ‘or injhry 
or deatG ’ahsed Ny an hnrhly massenAer or a terrorist eventx

In respect of in8ury or death caused during domestic carriagej the main defence to a personal 
in8ury actionj other than denial that a negligent act or omission was committedj is that the 
plaintiff was contributorily negligent.

In respect of in8ury or death caused during international carriagej the defences available to 
an air carrier are those provided for in the applicable Convention.

Law stated - 14 October 2024

LIABILITY FOR HARM CAUSED BY DRONES 

Aqqlicable legislation
khuuarise tGe laws or reAhlations related to tGe liaNility ‘or injhries or 
dauaAe ’ahsed Ny drones@

The operation of unmanned aircraft F or drones F is governed by parts 101 and 102 of 
the Civil Aviation Rulesj and failure to comply with these rules will generally be an offence 
under the Civil Aviation (Offences) Regulations 2006. ,oweverj liability for in8uries or damage 
caused by drones is not governed by these regulations and will instead be governed by 
ordinary principles of negligence. The application of the ACC scheme means that liability for 
in8uries caused by drones in New Zealand will be limited to damage arising out of a mental 
in8ury not covered by the ACC schemej and exemplary damages.

Law stated - 14 October 2024

CONSUMER PROTECTION AND PASSENGER RIGHTS 

Aqqlicable legislation
khuuarise aviationqrelated ’onshuerqmrote’tion laws or reAhlations 
related to massenAers witG redh’ed uoNility– @iAGt delays and 
overNooTinA– tarua’ delay and otGer relevant areas@

zection 91Z of the Civil Aviation Act 1990 provides that an air carrier is liable for damage 
arising from delay in the domestic carriage of passengers. This liability is limited to the 
lesser of the amount of damage proved to have been sustained as a result of the delay or an 
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amount representing 10 times the sum paid for the carriage. ,oweverj these limits do not 
apply if the damage resulted from an intentional or reckless act or omission by the air carrier. 
zection 91Z goes on to provide that an air carrier is not liable for damage caused by delay 
if the air carrier proves that the delay was caused by weather conditionsj compliance with 
air traKc control informationj or obedience to directions given by a lawful authorityj or was 
made necessary by force ma8eure or for the purpose of saving or attempting to save life. An 
air carrier's liability for damage arising from delay in the international carriage of passengers 
is governed by the applicable Convention (as per section 91C of the Civil Aviation Act 1990).

The Civil Aviation Act does not contain any further provisions concerning consumer 
protectionj and there are no further aviation-speci;c consumer protection laws or 
regulations. An air carrier's liability for loss ofj or damage toj baggage during domestic 
carriage will be governed by Part 5j zubpart 1 of the Contract and Commercial Law Act 
2014 (as well as the terms of the applicable carriage contract)j which imposes liability on a 
contracting air carrier for the loss of or damage to any baggage that occurs while the carrier 
is responsible for the baggage3 howeverj this liability will generally be limited to NZN2j000 
per item of baggage and does not extend to baggage left in the carrierSs custody prior 
to the carrierSs acceptance for carriage or pending its collection from the carrier after the 
completion of carriage. Hhere baggage is lost or damaged during international carriagej the 
air carrier's liability is governed by the applicable Convention (as per section 91C of the Civil 
Aviation Act 1990).

In additionj air carriers must comply with Part W of the Consumer Guarantees Act 1997j which 
includes guarantees thatj where consumer services are supplied (de;ned to include services 
of a kind ordinarily ac$uired for personalj domesticj or household use or consumption)j the 
service will be carried out with reasonable care and skillj and will be ;t for any particular 
purpose. This Act provides that a consumer can obtain damages from the supplier in 
compensation for any reduction in the value of the service below the charge paid by the 
consumerj as well as for any loss or damage resulting from the failure to comply with the 
guarantees. The Consumer Guarantees Act 1997 cannot be contracted out ofj unless all 
parties are in trade and agree to do so. 

New Zealand has rati;ed the United Nations Convention on the Rights of People with 
Oisabilitiesj which includes articles dealing with accessibility and personal mobility3 howeverj 
there are currently no laws or regulations concerning air passengers with reduced mobility 
or other disability-related needs. The ,uman Rights Act 1997 provides that it is unlawful for a 
person to be refused access to an aircraft that members of the public are entitled or allowed 
to enter by reason of that person's disabilityj but also provides for an exception where the 
disability of a person is such that there would be a risk of harm to that person or to others if 
that person were to have access to the aircraft and it is not reasonable to take that risk.

Law stated - 14 October 2024

LIABILITY OF GOVERNMENT ENTITIES PROVIDING SERVICES TO CARRIERS

Relevant laws
WGat laws ammly to tGe liaNility o‘ tGe Aovernuent entities tGat mrovide 
servi’es to tGe air ’arrierx
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To the extent that a government entity is operating in a commercial capacity with third 
partiesj its liability would normally be governed by the ordinary principles of contract and 
tort.

If a government entity is acting in a statutory capacityj it may have immunities under the 
Crown Proceedings Act 1950. Generallyj decisions of government entities may be sub8ect to 
8udicial review. 

Law stated - 14 October 2024

Nature and conditions of liability
WGat is tGe nathre o‘– and wGat are tGe ’onditions ‘or– tGe Aovernuentbs 
liaNilityx

To the extent that a government entity is operating in a commercial capacity with third 
partiesj its liability would normally be governed by the ordinary principles of contract and 
tort.

If a government entity is acting in a statutory capacityj it may have immunities under the 
Crown Proceedings Act 1950. Generallyj decisions of government entities may be sub8ect to 
8udicial review. 

Law stated - 14 October 2024

Liability limits
pre tGere any liuitations to seeTinA re’overy ‘rou tGe Aovernuent entityx

To the extent that a government entity is operating in a commercial capacity with third 
partiesj its liability would normally be governed by the ordinary principles of contract and 
tort.

If a government entity is acting in a statutory capacityj it may have immunities under the 
Crown Proceedings Act 1950. Generallyj decisions of government entities may be sub8ect to 
8udicial review. 

Law stated - 14 October 2024

CRIMINAL PROCEEDINGS

Resqonsibility for accidents
Can an air ’arrier Ne ’riuinally resmonsiNle ‘or an aviation a’’identx

Part 5 of the Civil Aviation Act 1990 (along with the Civil Aviation (Offences) Regulations 
2006) provides for a range of criminal offencesj including offences relating to safety 
and security. A range of penalties is also speci;edj including imprisonmentj ;nes and 
dis$uali;cation. The number of prosecutions brought under the Civil Aviation Act 1990 is low. 
In additionj section 156 of the Crimes Act 1961 imposes a duty on individuals in charge of a 
dangerous thing to take reasonable precautions against and to use reasonable care to avoid 
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such danger and provides that such a person is criminally responsible for the conse$uences 
of omitting without lawful excuse to discharge that duty.

There is no corporate manslaughter offence in New Zealandj so it is unlikely that an air 
carrier could be held criminally responsible for any passenger in8ury or death that occurs 
in an aviation accident.

Law stated - 14 October 2024

Effect of qroceedings
WGat is tGe e‘‘e’t o‘ ’riuinal mro’eedinAs aAainst tGe air ’arrier on a ’ivil 
a’tion Ny tGe massenAer or tGeir remresentativesx

The no-fault accident compensation scheme (the Accident Compensation Corporation 
(ACC) scheme) provides that in a claim for exemplary damages against an air carrierj the 
court may have regard to whether a penalty has already been imposed on the air carrier for a 
criminal offence involving the conduct concerned in the claim for exemplary damages andj 
if soj the nature of the penalty. This re–ects the fact that exemplary damages are punitive 
rather than compensatory.

Otherwisej it is unlikely that criminal proceedings against an air carrier will have any impact 
on a civil action by a passenger or their representative.

Law stated - 14 October 2024

Comqensation
Can ’laius ‘or ’oumensation Ny massenAers or tGeir remresentatives Ne 
uade aAainst tGe air ’arrier tGrohAG tGe ’riuinal mro’eedinAsx

zection 72 of the zentencing Act 2002 allows a court to impose a sentence of reparation if an 
offender has (through the offence committed) caused the victim to suffer loss of or damage 
to propertyj emotional harm or loss or damage conse$uential on any emotional or physical 
harm or loss ofj or damage toj property. zuch conse$uential losses may include future loss 
of earnings if the victim is unable to work due to the offence. 

A victim cannot bring a claim for reparation under section 72. ,oweverj the courtj in 
exercising its discretionj will look at whether the victim has a right to bring proceedings 
against the offender in relation to the conse$uential loss suffered in determining whether 
reparation is appropriate andj if soj the amount of reparation to be made. This provision 
also explicitly states that courts must not make any reparation orders in respect of any 
conse$uential losses for which compensation has beenj or is to bej paid under New ZealandSs 
ACC scheme.

The ACC scheme does not provide full compensation cover for those who suffer a personal 
in8ury in New Zealand. Notablyj if a person is unable to work because of an in8ury that is 
covered by the ACC schemej that person can only receive up to [0 per cent of their income 
as weekly compensation. It is clear that the courts are permitted to make reparation orders 
that cover the difference between what a person receives under the ACC scheme and their 
actual conse$uential losses.
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It is unclear whether a court would hold that the provisions of the relevant Convention would 
apply to prohibit a reparation order being made against an air carrier where the air carrier 
had committed the offence during the international carriage by air of a passenger.

Law stated - 14 October 2024

EFFECT OF CARRIER'S CONDITIONS OF CARRIAGE AND TARIFFS 

Liability
WGat is tGe leAal e‘‘e’t o‘ a ’arrierbs ’onditions o‘ ’arriaAe or tari‘‘s on 
tGe ’arrierbs liaNilityx

A carrier's conditions of carriage are contractually binding on a passenger to the extent that 
such conditions adhere to New Zealand Consumer Law (egj the Pair Trading Act 19[6 and the 
Consumer Guarantees Act 1997) and New Zealand law generally. This includes adherence 
to the international conventions that New Zealand prescribes to. In some cases (such as 
under the Harsaw and Montreal Conventions)j a carrierSs conditions of carriage will be null 
and void to the extent they relieve or reduce the carrierSs liability to less than the prescribed 
limit as set by the relevant convention. 

Law stated - 14 October 2024

DAMAGES

Damage recovery
WGat dauaAes are re’overaNle ‘or tGe mersonal injhry o‘ a massenAerx

In the case of passenger in8ury occurring during domestic carriagej a passenger is 
limited to seeking damages arising out of a mental in8ury not covered by the no-fault 
accident compensation scheme (the Accident Compensation Corporation (ACC) scheme) 
or exemplary damages. There is no limit to the amount of damages that could be awarded 
for claims arising out of mental in8ury. Recoverable damages would likely include general 
damages for pain and suffering and special damages for ;nancial lossesj including loss of 
earnings (both past and future) and out-of-pocket expenses such as medical expenses. 

The breadth of the ACC scheme means that there is very little guidance in New Zealand 
as to the likely amount of damages for mental in8ury awardsj although awards for general 
damages tend to be modest. Awards of exemplary damages in New Zealand have also 
been relatively modestj with the highest amount of exemplary damages awarded by a New 
Zealand court being NZN[5j000.

Por international carriagej claims would be governed by the provisions of the applicable 
Conventionj as per section 91C of the Civil Aviation Act 1990.

Law stated - 14 October 2024

Damage recovery
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WGat dauaAes are re’overaNle ‘or tGe deatG o‘ a massenAerx
The Oeaths by Accidents Compensation Act 1952 provides that where a tortfeasor's 
negligence has caused the death of a personj the tortfeasor will be liable in respect of an 
action for damages as if the death of the person had not occurredj and regardless of whether 
the death was caused under circumstances that amount to a criminal offence. Any such 
action under this Act will be made in the name of the deceased's spouse or civil union partnerj 
parents and children. Actions under the Act are con;ned to claims for ;nancial losses.

The statutory bar in New ZealandSs ACC scheme means that there is little scope for the 
families of a passenger who died during domestic carriage by air to bring an action against 
the air carrier pursuant to the Oeaths by Accidents Compensation Act 1952 (although they 
will be entitled to compensation under the ACC scheme).

The families of a passenger who died during international carriage by air willj howeverj be 
entitled to bring an action under the applicable Convention against the air carrier pursuant 
to the Oeaths by Accidents Compensation Act 1952. The families would be limited to the 
amount of damages provided for in the provisions of the applicable Conventionj as per 
section 91C of the Civil Aviation Act 1990j and recoverable damages would likely include 
;nancial lossesj including loss of earnings (prior to the death of the passenger)j damages 
for ;nancial support in respect of dependants and out-of-pocket expenses such as funeral 
and any medical expenses.

Law stated - 14 October 2024

ACCIDENT INVESTIGATION AND FAMILY ASSISTANCE

Investigatory authority
WGo is resmonsiNle in yohr state ‘or investiAatinA aviation a’’identsx

Pursuant to section W of the Transport Accident Investigation Commission Act 1990j 
the Transport Accident Investigation Commission (TAIC) is charged with determining 
the circumstances and causes of accidents and incidents. The Civil Aviation Authority 
(CAA) retains an important role in accident investigation. Pursuant to a memorandum of 
understanding between TAIC and CAAj the CAA conducts its own investigations into civil 
aviation accidents that are not investigated by the TAIC. In addition to the powers granted 
to the TAIC and the CAAj public in$uiries may be held into aviation accidents under the 
Commissions of In$uiry Act 190[. To datej there have only been three public in$uiries into 
ma8or air accidents.

Law stated - 14 October 2024

Disclosure restrictions
ket ‘ortG any restri’tions on tGe dis’loshre and hse o‘ a’’ident remorts– 
@iAGt data re’order in‘oruation or ’o’Tmit voi’e re’ordinAs in litiAation@

Under New Zealand lawj all evidence gathered by the TAIC has extensive legal protection 
from disclosure. The ;nal report following a TAIC investigation is published and available to 
the public. zimilarlyj CAA reports are publicly available.
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Pursuant to the Transport Accident Investigation Commission Act 1990j ’records' (de;ned 
as a statement or submission made to TAIC in the course of an investigation)j a recording 
or transcript of an interviewj a note or opinion of a person engaged in an investigation or 
information provided in con;dence to the TAIC are not admissible in any prosecution or 
proceeding. Records may only be disclosed with the written consent of the TAIC or to the 
supplier of the record.

Cockpit recordings and certain investigation records supplied to the Commission may only 
be disclosed with the written consent of the Commissionj by order of the New Zealand ,igh 
Court or to the supplier of the record. Cockpit recordings and investigation records are not 
admissible in civil proceedings unless the ,igh Court is satis;ed that on the balance of 
probabilitiesj the interests of 8ustice in the disclosure of the record outweigh the adverse 
domestic and international impact the disclosure may have on TAIC's investigation or future 
investigations. In Director of Civil Aviation v Bach ]201[‘ NZOC 9042j the New Zealand Oistrict 
Court reiterated the rationale behind the default position of inadmissibilityj being that the 
purpose of recording devices is to investigate accidents and improve aircraft safety.

Law stated - 14 October 2024

Relevant qost-accident assistance laws
Does yohr state Gave any laws or reAhlations addressinA tGe mrovision o‘ 
assistan’e to massenAers and tGeir ‘auily a‘ter an aviation a’’identx

Under the Civil Aviation Act 1990j the Governor-General may order that carriers make 
advance payments in compensation to natural persons under article 2[ of the Montreal 
Convention. To datej this discretionary power has not been utilised.

Law stated - 14 October 2024

INSURANCE REQUIREMENTS 

Mandatory re@uirements
pre tGere uandatory inshran’e reKhireuents ‘or air ’arriersx

To operate a scheduled international air service to or from New Zealandj an air carrier is 
re$uired under Part [A of the Civil Aviation Act to hold a scheduled international air service 
licence or an open aviation market licence. Hhen a foreign air carrier applies for one of these 
licencesj it is re$uired to supply proof of insurance covering liability that may arise from 
or in connection with the operation of the services in respect of death or bodily in8uryj or 
of property damage. A New Zealand air carrier does not have to supply such proof when 
applying for a licence3 howeverj it must supply this proof prior to commencing the services 
authorised by the licence.

In additionj section [4ZA of the Civil Aviation Act provides that a licensee (or an applicant for 
a licence) may be called on to provide proof that any liability of the licensee (or applicant) 
for the death of or bodily in8ury to any person or loss of or damage to any property that may 
arise out of or in connection with the operation of the service is covered by insurance.
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Law stated - 14 October 2024

LITIGATION PROCEDURE

Court structure
Provide a Nrie‘ overview o‘ tGe ’ohrt strh’thre as it relates to ’ivil aviation 
liaNility ’laius and ammeals@

The decision of which court to bring a civil aviation liability claim in will be dependent on the 
level of damages being sought by the plaintiff. The most likely court for proceedings to be 
brought in is the Oistrict Courtj as it has 8urisdiction to hear civil claims with a value of up to 
NZN750j000. If a claim has a value of greater than NZN750j000j proceedings will be brought 
to the ,igh Court. In additionj a claim with a value of less than NZN70j000 can be brought to 
the Oisputes Tribunal.

An appeal against a decision of the Oistrict Court will generally be heard in the ,igh Court 
by way of a rehearingj which enables the ,igh Court to come to a different decision to the 
Oistrict Court on the evidence presented and on the law. Purther appeals can then be made 
to New Zealand's other appellate courts (the Court of Appeal and the zupreme Court).

Law stated - 14 October 2024

Allowable discovery
WGat is tGe nathre and e,tent o‘ allowaNle dis’overyAdis’loshrex

Both the Oistrict Court and the ,igh Court can make an order for either standard or tailored 
discovery. ztandard discovery re$uires each party to disclose the documents that are in 
the party's control and that are documents that the party relies onj supports or adversely 
affects another party's case. Tailored discovery entails more or less discovery than standard 
discovery would involve. Unless the court is satis;ed to the contraryj there is a presumption 
that the interests of 8ustice re$uire tailored discovery in certain circumstances.

Law stated - 14 October 2024

Evidence
Does tGe law o‘ yohr state mrovide ‘or any rhles reAardinA mreservation 
and smoliation o‘ eviden’ex

The rules governing procedure in both the Oistrict Court and ,igh Court provide thatj as 
soon as a proceeding is reasonably contemplatedj a party or prospective party must take all 
reasonable steps to preserve documents that arej or are reasonably likely to bej discoverable 
in the proceeding. Purtherj documents in electronic form that are potentially discoverable 
must be preserved in readily retrievable form even if they would otherwise be deleted in the 
ordinary course of business.

Law stated - 14 October 2024

Aviation Liability 2025 Explore on Lexology

https://www.lexology.com/gtdt/workareas/aviation-liability?utm_source=GTDT&utm_medium=pdf&utm_campaign=Aviation+Liability+2025


RETURN TO CONTENTS

Recoverability of fees and costs
pre attorneysb ‘ees and litiAation ’osts re’overaNlex

The matters relating to the ;xing and payment of costs are at the discretion of the court. 
The general rule is that legal costs and disbursements will ’follow the event'3 accordinglyj 
courts will generally award a successful party scale costs (determined by a ’;xed scale'j 
rather than actual costs) and disbursementsj to be paid by the unsuccessful party. An award 
of increased costsj or actual or indemnity costsj can also be made in certain circumstances.

Law stated - 14 October 2024

JUDGMENTS AND SETTLEMENT

Pre- and qost-judgment interest
Does yohr state iumose mreqjhdAuent or mostqjhdAuent interestx WGat is 
tGe rate and Gow is it ’al’hlatedx

Both pre-8udgment and post-8udgment interest are provided for under the Interest on Money 
Claims Act 2016. zection 10 of this Act provides that in every money 8udgmentj a court must 
award interest as compensation for a delay in the payment of money unless the Act expressly 
provides otherwise. Interest is generally calculated using a base rate determined by reference 
to the Reserve Bank of New Zealand's retail six-month term deposit rate plus a premium 
of 0.15 per cent. ,elpfullyj the Act also re$uires that the Ministry of Dustice establish and 
maintain an online interest calculatorj which can be found on the Ministry of Dustice website.

Law stated - 14 October 2024

Settlements
-s ’ohrt ammroval reKhired ‘or settleuentsx

Court approval is not generally re$uired for settlements. zettlements entered into by minors 
are sub8ect to the provisions of the Contract and Commercial Law Act 2014j which provides 
that the settlement of a claim for money or damages entered into by a minor must be 
approved by the court.

Class action settlements are undergoing reviewj with the New Zealand Law Commission 
recommending new legislation that would re$uire court approval before any class action 
settlement would be binding. A draft Bill has yet to be released. 

Law stated - 14 October 2024

Settlements
WGat is tGe e‘‘e’t o‘ a settleuent on tGe riAGt to seeT ’ontriNhtion or 
indeunity ‘rou anotGer merson or entityx Can it still Ne mhrshedx
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Pollowing a settlement with a passengerj a carrier may be able to obtain a contribution 
for its liability to the passenger against another contributing party under section 14 of the 
Law Reform Act 19763 howeverj the time limits contained in the Limitation Act 2010 or the 
Limitation Act 1950 will apply.

Law stated - 14 October 2024

Settlements
pre tGere any fnan’ial san’tions– laws or reAhlations in yohr state tGat 
uhst Ne ’onsidered Ne‘ore an air ’arrier or its inshrer uay may a jhdAuent 
or settleuentx

New Zealand currently has sanctions against certain Russian entities and in respect of 
certain assets and trades pursuant to the Russia zanctions Act 2022. New Zealand will also 
implement sanctions imposed by the United Nations zecurity Council. zanctions may impact 
the payment of settlements or 8udgments.

Law stated - 14 October 2024

UPDATE AND TRENDS 

Key develoqments of the qast year
WGat were tGe Tey ’ases– de’isions– jhdAuents and moli’y and leAislative 
develomuents o‘ tGe mast yearx 

The Civil Aviation Act 2027 (Act) was given assent in 2027. Effective from 2025j it will replace 
and consolidate the Civil Aviation Act 1990 and the Airport Authorities Act 1966. 

The stated purpose of the Act is to promote a safe and secure civil aviation systemj 
with regard to sustainabilityj promotion of innovationj implementation of New ZealandSs 
international obligations and its security interests. 

The New Zealand ,igh Court recently held that airlines had a broad discretion to ban unruly 
customers. In Sharma v Air New Zealand ]2027‘ NZ,C 1005j the Court held that in exercising 
its discretion to ban a passenger under its terms and conditionsj –aws in the investigation 
were not suKcient themselves to make the decision to ban unreasonable. This was because 
the airline had reasonably relied on other evidence that was relevant in reaching its decision. 
In additionj the customer had suffered no loss under consumer protection legislation.

Law stated - 14 October 2024
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