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Preface

Shipping 2019
Eleventh edition

Getting the Deal Through is delighted to publish the eleventh edition
of Shipping, which is available in print, as an e-book and online at
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Marshall Islands and Mexico.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editor,
Kevin Cooper, of MFB Solicitors, for his continued assistance with this
volume.

GETTING THE /§<
DEAL THROUGH

London
June 2018

www.gettingthedealthrough.com
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Hesketh Henry

NEW ZEALAND

New Zealand

Simon Cartwright, Richard Belcher and Zoe Pajot

Hesketh Henry

Newbuilding contracts

1 When does title in the ship pass from the shipbuilder to the
shipowner? Can the parties agree to change when title will
pass?

Title will pass in accordance with the terms of the contract, or, pursuant
to the provisions of section 144 of the Contract and Commercial Law
Act 2017 (CCLA) (title passes when the parties intend it to pass, with
regard to the terms of the contract, conduct of the parties and circum-
stances of the case). Typically, title will pass on delivery.

2 What formalities need to be complied with for the refund
guarantee to be valid?

Under the Property Law Act 2007, section 27, a contract of guarantee
must be in writing and signed by the guarantor. (Note that it is not com-
mon for refund guarantees to be issued in the New Zealand shipbuild-
ing industry.)

3 Arethere any remedies available in local courts to compel
delivery of the vessel when the yard refuses to do so?

An order for specific performance is available, but is a discretion-
ary remedy and will only be given where an award of damages is
inadequate.

4 Where the vessel is defective and damage results, would a
claim lie in contract or under product liability against the
shipbuilder at the suit of the shipowner; a purchaser from
the original shipowner; or a third party that has sustained
damage?

Typically, a claim would lie in contract against the shipbuilder, at the
suit of the shipowner. However, a shipbuilding contract will often con-
tain provisions seeking to limit or exclude liability in respect of defec-
tive workmanship or materials.

Ship registration and mortgages

5 Whatvessels are eligible for registration under the flag of your
country? Is it possible to register vessels under construction
under the flag of your country?

The Ship Registration Act1992 (SRA) created the New Zealand Register
of Ships (the Register) for commercial vessels and pleasure craft. The
Register comprises two parts. Part A, which is aimed principally at
larger commercial vessels, confers nationality, provides evidence of
ownership and enables registration of a mortgage, whereas Part B,
which is mainly for recreational vessels, only confers nationality, is less
expensive and easier to achieve.

All New Zealand-owned ships exceeding 24 metres register length
must be registered in Part A, except for pleasure craft, ships engaged
solely on inland waters and barges that do not proceed on voyages
beyond coastal waters (although they may register). Vessels on demise
charter to New Zealand-based operators may also register in Part A.
New Zealand-owned ships that are pleasure vessels, or do not exceed
24 metres register length, or ships jointly owned or majority-owned by
New Zealand citizens or residents, may register in Part B.

It is not possible to register a vessel under construction (the vessel
would not be a ‘ship’ as defined in the SRA).

www.gettingthedealthrough.com

The Fisheries Act 1996 separately established a Fishing Vessel
Register for fishing vessels operating in New Zealand fisheries waters.

6 Who may apply to register a ship in your jurisdiction?

Only New Zealand nationals (Whether individuals or companies) are
entitled to register a ship (or where the majority of the owners are New
Zealand nationals).

7 What are the documentary requirements for registration?

An application for Part A registration must be made in the prescribed
form, together with a declaration of ownership and nationality, build-
er’s certificate, tonnage certificate, documents relating to a change in
ownership (eg, bill of sale, deletion certificate of previous registry) and
any other document required by the Registrar, depending on the ship
concerned.

8 Isdualregistration and flagging out possible and what is the
procedure?

As noted in question §, the SRA provides that vessels on demise charter
to New Zealand-based operators may register in Part A.

9 Who maintains the register of mortgages and what
information does it contain?

Maritime New Zealand (MNZ), through the Registrar, shall record the
particulars of the mortgage in the Register and endorse on the instru-
ment of mortgage the fact that it has been entered and the date and
time of entry.

Limitation of liability

10 What limitation regime applies? What claims can be limited?
Which parties can limit their liability?

Limitation of liability is governed either by contract or by default statu-
tory regimes incorporating international conventions on limitation of
liability.

Both the Hague-Visby Rules (incorporated into New Zealand law
by virtue of section 209 of the Maritime Transport Act 1994 (MTA))
and the CCLA (Part 5) govern limitation of liability relating to carriage
of goods.

In October 2013, following the MV RENA grounding, New Zealand
amended the MTA to give the Convention on Limitation of Liability for
Maritime Claims 1976 (as amended by the 1996 Protocol) (LLMC) the
force of law in New Zealand (see section 84A and Part 7 of the MTA
generally).

The LLMC regime allows shipowners (owners, charterers, manag-
ers or operators of a seagoing ship), salvors and insurers to limit their
liability for the claims listed in article 2 of the LLMC Convention.
However, section 86(4) of the MTA states that articles 2, 3 and 9 of the
LLMC Convention do not limit or effect claims related to the removal
of wrecks by either a regional council or the Director of MNZ, the
removal of hazards to navigation, or personal injury. In those cases, the
provisions of the MTA or the Accident Compensation Act 2001 (ACA)
will take precedence. New Zealand adopted the new 2015 LLMC liabil-
ity limits on 8 June 2015.
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11 Whatis the procedure for establishing limitation?

Pursuant to the Admiralty Act 1973 (AA), the New Zealand High Court
has jurisdiction over admiralty in rem and in personam proceedings
(the District Court has jurisdiction over admiralty in personam pro-
ceedings where the amount in dispute does not exceed NZ$350,000).
Part 25 of the High Court Rules (HCR) relates to the High Court’s
admiralty jurisdiction. The HCR do not contain any specific provisions
governing the constitution of a limitation fund or whether limitation
can be pleaded without setting up the fund. Currently the courts are
left to apply the LLMC provisions (which, as noted above, have force
of law in New Zealand) and adopt whatever procedure is necessary in
the circumstances of the case, using the inherent jurisdiction of the
court and general powers under the HCR. However, the HCR do state
that actions for limitation of liability must be in the form of an action
in personam and require the person seeking relief to name at least one
person (with claims against it) as the defendant in the proceeding.

The limits which apply are calculated on the basis of the vessel’s
tonnage as prescribed by the LLMC.

12 Inwhat circumstances can the limit be broken? Has limitation
been broken in your jurisdiction?

Article 4 of the LLMC applies: limit can only be broken if loss resulted
from personal act or omission, committed with the intent to cause such
loss, or recklessly and with the knowledge that such loss would prob-
ably result. Limitation has never been broken in New Zealand.

13 What limitation regime applies in your jurisdiction in respect
of passenger and luggage claims?

New Zealand is not a party to the Athens Convention. The Carriage of
Goods Act1979 (CGA) applies to domestic carriage and will cover dam-
age to luggage. Under the CGA a carrier will be strictly liable for loss or
damage up to a limit of NZ$2,000 per piece. A carrier is not liable for
loss of or damage to hand luggage unless caused by the negligence or
wilful default of the carrier.

The ACA contains a statutory bar on claims for personal injury
suffered in New Zealand or suffered by New Zealand residents during
international carriage (if the injury would have been covered by the
ACA).

Port state control

14 Whichbody is the port state control agency? Under what
authority does it operate?

Port state control is governed by the MTA and is carried out in accord-

ance with the Tokyo MoU. The regulatory body is MNZ and the MTA

gives the Director of MNZ certain powers of inspection, investigation,

detention and rectification.

15 What sanctions may the port state control inspector impose?

Under section §5 of the MTA, the Director of MNZ has powers to detain
a vessel or impose conditions on the operation of the vessel. It is an
offence to contravene or fail to comply with a prohibition or condi-
tion notified by the Director. On conviction, a person committing an
offence is liable to a fine or imprisonment.

16 Whatis the appeal process against detention orders or fines?
It is possible to appeal to the New Zealand District Court.

Classification societies

17 Which are the approved classification societies?

MNZ keeps a list of recognised classification societies. These are:
+  American Bureau of Shipping;

Bureau Veritas;

DNV GL;

Nippon Kaiji Kyokai; and

Lloyd’s Register.

18 Inwhat circumstances can a classification society be held
liable, if at all?

It is unlikely that a classification society will be held liable for breach
of duty of care in circumstances where class certificates are issued in
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a statutory capacity: see Attorney-General v Carter [2003] 2 NZLR 160
(CA).

Collision, salvage, wreck removal and pollution

19 Can the state orlocal authority order wreck removal?

Where a ‘wreck’ will be hazardous to navigation, the Director of MNZ
may:
require a vessel’s owner, its master (or person in command) or
agent of the owner, to remove the whole or any part of that hazard
in a manner specified by the Director and within a time specified by
the Director; or
arrange to have the hazard removed, if
the vessel’s owner has not complied with the notice to remove
the hazard;
no regional council has jurisdiction over the place where the
hazard is located; and
any action taken to remove the hazard is not inconsistent with
the Resource Management Act 1991 (RMA).

Similarly, regional councils have power to remove a wreck under Part
3A of the MTA. Under those provisions, a regional council may take
steps in accordance with the MTA to remove and deal with any wreck
within its region that is hazardous to navigation. These include requir-
ing the vessel’s owner or agent of the vessel’s owner to remove the
wreck within a time and in a manner satisfactory to the regional coun-
cil. In addition, the council may destroy, dispose of, remove, take pos-
session of, or sell a wreck (or any part of it) if the regional council has
made reasonable efforts to find the owner or agent and that owner or
agent either cannot be found or fails to remove the whole of the wreck
within the time specified or in a manner satisfactory to the council.

20 Which international conventions or protocols are in force in
relation to collision, wreck removal, salvage and pollution?

The following international conventions are in force in New Zealand:
the International Convention Relating to Intervention on the High
Seas in Cases of Oil Pollution Casualties 1969;
the International Convention for the Prevention of Pollution from
Ships 1973/78 (MARPOL);
the International Convention on Civil Liability for Oil Pollution
Damage 1992 (CLC);
the International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage
1992;
the United Nations Convention on the Law of the Sea (UNCLOS);
the Protocol Relating to Intervention on the High Seas in Cases of
Pollution by Substances other than Oil 1973;
the International Convention on Civil Liability for Bunker Oil
Pollution Damage 2001;
the International Convention on Oil Pollution Preparedness,
Response and Co-operation 1990 (OPRC Convention);
the Marine Pollution by Dumping of Wastes and Other Matter,
1971 (London Dumping Convention) and 1996 Protocol;
the International Convention on Salvage 1989;
the Convention on the International Regulation for Prevention of
Collisions at Sea 1972; and
the International Convention for the Unification of Certain Rules
of Law with respect to Collisions between Vessels 1910.

The following conventions are not in force in New Zealand:
the Nairobi International Convention on the Removal of Wrecks
2007; and
the International Convention for the Unification of Certain Rules
concerning Civil Jurisdiction in the Matters of Collision 1952
(although the AA nonetheless reflects its provisions).

21 Isthere a mandatory local form of salvage agreement or is
Lloyd’s standard form of salvage agreement acceptable? Who
may carry out salvage operations?

There is no mandatory local form of salvage agreement. The Lloyd’s
standard form of salvage agreement is acceptable.

Typically, salvage will be undertaken by professional salvage
operators.

Getting the Deal Through - Shipping 2019
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Ship arrest

22 Which international convention regarding the arrest of ships
isin force in your jurisdiction?

New Zealand is not a signatory to any international convention regard-

ing the arrest of ships. Ship arrest is instead provided for in the AA and

Part 25 of the HCR.

23 Inrespect of what claims can a vessel be arrested? In what
circumstances may associated ships be arrested? Can a
bareboat (demise) chartered vessel be arrested for a claim
against the bareboat charterer? Can a time-chartered vessel
be arrested for a claim against a time-charterer?

Vessel arrest is a remedy available for claims listed under section 4(1)
of the AA, or for claims that are maritime liens in common law in New
Zealand. The particular vessel’s flag is immaterial for the purpose of
New Zealand law.

Section 4(1) of the AA lists 19 different claims, which include those:

concerning possession or ownership of a ship;

in respect of a mortgage or charge on a ship;

for damage done or received by a ship;

for death or injury due to a defect in a ship (or its equipment);

arising out of a carriage of goods or hire agreements for a ship;

in the nature of salvage, towage or pilotage;

in respect of goods, materials or services supplied to a ship;

in respect of construction, repair or equipment of a ship;

for crew wages or disbursements;

arising out of a general average act;

arising out of bottomry; and

for the forfeiture or condemnation of a ship or carried goods.

If the claim is one listed in section 4(1), the in rem claim and warrant for

arrest generally may only be against the subject vessel. However, sister

or associated vessels may be arrested in the following circumstances:
the claim must be one listed in section 4(1)(d) to (r) of the AA
(including, for example, claims for damage done or received by a
ship, damage to goods carried on the ship, or in respect of goods,
materials or services supplied to a ship);
the person who would be liable on such claim by an action in per-
sonam must, when the cause of action arose, be the owner or char-
terer of, or in possession or in control of] the subject vessel; and
the other vessel must, when the claim is brought, be beneficially
owned or on charter by demise to such person.

24 Does your country recognise the concept of maritime liens
and, if so, what claims give rise to maritime liens?

Claims that give rise to maritime liens in New Zealand law are those
for:
damage done by a ship;
- salvage;
seafarers’ wages;
master’s wages and disbursements; and
+  bottomry and respondentia.

If there is a maritime lien against a vessel, an action in rem may be
brought against that particular vessel, together with an application for
such vessel’s arrest.

25 Whatis the test for wrongful arrest?

There may be two types of cases, either bad faith or gross negligence
on the part of the arresting party, giving rise to a claim for damages
for the wrongful arrest. The test for bad faith is where, on a subjective
assessment, the arresting party has no honest belief in its entitlement
to arrest. An arresting party will be guilty of gross negligence where, on
an objective assessment, the basis for arrest is so inadequate that the
court can infer that the party did not believe in his or her entitlement to
arrest the vessel, or acted without any serious regard to whether there
were adequate grounds to arrest.

www.gettingthedealthrough.com

26 Canabunker supplier arrest a vessel in connection with a
claim for the price of bunkers supplied to that vessel pursuant
to a contract with the charterer, rather than with the owner, of
that vessel?

Yes if| at the time an in rem claim is brought (together with an applica-

tion for arrest) the vessel is on charter by demise to the particular char-
terer at fault.

27 Will the arresting party have to provide security and in what
form and amount?

Counter security is not required, although as part of the court papers
to be filed on an application for an arrest warrant, the arresting party
must provide a written indemnity to the Admiralty Registrar cover-
ing any fees and expenses including harbour dues (and to cover the
Admiralty Registrar against any liability relating to lawfully executing
the warrant).

The Admiralty Registrar also typically requires payment of funds
into court as security for such fees and expenses at the same time
the application is filed. The amount varies, and is dependent on the
Admiralty Registrar’s view of what his initial upfront costs will be for
the particular vessel to be arrested. In our experience, it tends to be
in the region of NZ$10,000 to NZ$20,000. From time to time, the
Admiralty Registrar may then request additional security to cover fees,
expenses and harbour dues as the original payment is exhausted.

28 How is the amount of security the court will order the arrested
party to provide calculated and can this amount be reviewed
subsequently? In what form must the security be provided?
Can the amount of security exceed the value of the ship?

Generally, the parties will agree on security issues without court inter-
vention (eg, if a ship is arrested and the claim is covered by insurance,
the insurer will typically offer security). Otherwise, at the first level, the
Registrar will normally address any security issues. If the parties disa-
gree on security or one party wants to challenge the Registrar’s deci-
sion, an application may be made to the High Court.

There is no prescribed upper limit on security, but it would not
exceed the value of the ship. The arresting party is normally entitled to
an amount paid into court reflecting its reasonably arguable best case,
together with interest and costs. However, the court may release the
vessel on the provision of undertakings or guarantees as security.

29 What formalities are required for the appointment of a lawyer
to make the arrest application? Must a power of attorney
or other documents be provided to the court? If so, what
formalities must be followed with regard to these documents?

Neither particular formalities nor a power of attorney is required. The
court papers on the application must include an affidavit from the appli-
cant (outlining the claim, whether any caveat against the issue of an
arrest warrant has been filed, and any other relevant information). If
the affidavit is to be sworn overseas, it may be sworn before a commis-
sioner of the High Court of New Zealand, a person who is authorised to
administer oaths by the law of the foreign country, notary public, some-
one otherwise authorised by a judge to administer the oath, or in cir-
cumstances otherwise provided for in the Oaths and Declarations Act
1957. If translations are necessary (whether for the body of the affidavit
or relevant documents exhibited), the arresting party also needs a sepa-
rate interpreter’s affidavit exhibiting both the original foreign language
document and its translation.

Either the arresting party or its solicitor also needs to sign an
indemnity for the Admiralty Registrar’s costs of arrest and taking care
and custody of the vessel. Other court papers where a signature is
required can also be signed by the solicitor.

The court will require originals of the papers making up the in rem
claim and arrest application for filing (although where relevant docu-
ments have been appended to affidavit(s), these need only be copies).
But if the deponent for an affidavit is overseas and time requires it, a
copy could be filed to put matters in motion together with an undertak-
ing from the person filing to forward the original once received. In only
limited cases (typically memoranda of counsel) will the court accept
electronic filing.

An arresting party should allow ideally 48 hours to prepare and file
an arrest application and for the Admiralty Registrar to put matters in
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motion. Where there is urgency and the ship is at port, the arrest may
be applied for and effected that same day. Note, however, there may be
issues such as a vessel at anchorage refusing to allow the bailiffs access
(that particular arrest took two to three days to arrange).

30 Whois responsible for the maintenance of the vessel while
under arrest?

The Admiralty Registrar takes custody of the arrested vessel and is
responsible for its care, and the arresting party will need to pay his or
her costs of doing so. But if the vessel is sold, the arresting party may be
able to recover such costs, because highest priority with respect to the
proceeds is accorded to the Registrar’s costs and expenses.

31 Must the arresting party pursue the claim on its merits in
the courts of your country or is it possible to arrest simply to
obtain security and then pursue proceedings on the merits
elsewhere?

In New Zealand, the arresting party has the right to pursue a claim on
its merits. At the same time as (or before) the arrest papers, a notice
of proceeding must be filed. The HCR require statements of claim and
notices of proceeding to be served as soon as practicable after they are
filed (and if service is not affected within a year, the proceeding will be
treated as discontinued).

There is nothing in theory to prevent a party from arresting, seek-
ing to stay the New Zealand proceeding, and pursuing proceedings on
the merits elsewhere. What is more usual is that the arresting party will
pursue its substantive claim in New Zealand and the defendant may
then seek a stay on the basis of forum non conveniens. If the defendant
prevails, the New Zealand court may nevertheless maintain security
pending resolution of the foreign proceeding.

32 Apart from ship arrest, are there other forms of attachment
order or injunctions available to obtain security?

A party could seek a ‘freezing order’ from the court, restraining a
respondent from removing assets located in or outside New Zealand
(and disposing of, dealing with, or diminishing the value of, those
assets). The application must be accompanied by an undertaking to
pay any damages the court awards against the applicant. Where the
application is ‘without notice’, the applicant also needs to provide full
and detailed disclosure of all material facts, including any possible
defences, and all information casting doubt on its ability to comply
with its undertakings.

It could be harder to obtain a freezing order as opposed to arrest-
ing a vessel, as there are more onerous requirements. The court would
need to be satisfied that:

the applicant has a good arguable case and a cause of action recog-

nised by the New Zealand courts;

there are assets to which the order can apply (which may be outside

the jurisdiction); and
- thereis a real risk the respondent will dissipate or dispose of those

assets.

33 Are orders for delivery up or preservation of evidence or
property available?

Interim orders are available for the detention, custody or preservation
of any property (subject to any ordered conditions). The court can also
order the sale of property where it is perishable or likely to deterio-
rate or for any other good reason the court considers justifies it being
sold before the hearing. Charging orders (operating as ‘stop’ orders
preserving property) are available, charging the defendant’s property
with payment of a sum the entitled party may obtain or has obtained
by judgment.

Search orders are aimed at preserving evidence and are normally
sought without notice at the very start of a proceeding. They may direct
the defendant to hand over documents or other property. Because they
are so invasive, the court is likely to require multiple undertakings, and
must be satisfied the plaintiff has a strong prima facie case, the poten-
tial loss or damage to the plaintiff if the search order is not made will
be serious, there is sufficient evidence the defendant has the relevant
evidentiary material, and there is a real possibility the defendant will
destroy such material.
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34 Isitpossible to arrest bunkers in your jurisdiction or to obtain
an attachment order or injunction in respect of bunkers?

Itis unlikely bunkers can be arrested separately and as distinct from the
vessel. The High Court has expressed the view, in obiter, that a vessel
would include permanent structures, and its components and acces-
sories, but not its bunkers. A freezing order may be available in respect
of bunkers.

Judicial sale of vessels

35 Who can apply for judicial sale of an arrested vessel?

Any party to the proceeding (including interveners) may request a com-
mission for the appraisement and sale.

36 Whatis the procedure for initiating and conducting judicial
sale of a vessel? How long on average does it take for the
judicial sale to be concluded following an application for sale?
What are the court costs associated with the judicial sale?
How are these costs calculated?

Either before or after judgment, a party may make a request for com-
mission for appraisement and sale. The commission issued by the court
directs the Registrar to arrange for the vessel to be appraised and sold
for the highest price that can be obtained. The sale proceeds are then
paid into court together with a filed certificate of appraisement show-
ing an account of the sale. Generally, the mode of sale will be by ten-
der using brokers the Registrar has appointed. Timing will depend on
whether the application for sale is opposed, the state of the vessel and
whether there is a market for it. Costs for advertising and conducting
the sale will be the amount actually paid by the Registrar.

37 Whatis the order of priority of claims against the proceeds of
sale?

The order of priority is not immutable but, subject to any discretionary
element taking into account the circumstances of the case, the custom-
ary order is as follows:

costs and expenses of the Registrar;

costs and expenses of the producer of the fund (generally the

arresting party);

maritime liens;

possessory liens;

mortgages; and

statutory claims under section 4(1) of the Admiralty Act 1973.

38 What are the legal effects or consequences of judicial sale of a
vessel?

A judicial sale will give the purchaser clear title free of encumbrances
(including maritime liens). However, New Zealand courts cannot guar-
antee courts of another country will take a similar approach.

39 Willjudicial sale of a vessel in a foreign jurisdiction be
recognised?

Yes, where the foreign court has competent jurisdiction.

40 Isyour country a signatory to the International Convention on
Maritime Liens and Mortgages 1993?

No.

Carriage of goods by sea and bills of lading

41 Are the Hague Rules, Hague-Visby Rules, Hamburg Rules
or some variation in force and have they been ratified or
implemented without ratification? Has your state ratified,
accepted, approved or acceded to the UN Convention on
Contracts for the International Carriage of Goods Wholly or
Partly by Sea? When does carriage at sea begin and end for the
purpose of application of such rules?

Asnoted above, the Hague-Visby Rules (HVR) have force of law in New
Zealand by virtue of section 209 of the MTA. The HVR are appended
to Schedule 5 of the MTA. Under article 1(e) of the HVR, carriage by sea
covers the period from the time when the goods are loaded on to the
time they are discharged from the ship.
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New Zealand is not a signatory to the Rotterdam Rules. There is no
indication that it is likely to sign in the near future.

42 Arethere conventions or domestic laws in force in respect of
road, rail or air transport that apply to stages of the transport
other than by sea under a combined transport or multimodal
bill of lading?

The CCLA (Part 5) governs domestic carriage of goods by land, water
or air or by more than one of those modes.

43 Who has title to sue on a bill of lading?

Under the CCLA the following persons have right of suit on a bill of

lading (B/L):

- the lawful holder of the B/L;

- the consignee identified in a sea waybill as being entitled to deliv-
ery under the contract of carriage; or
the person entitled to delivery of goods specified in the undertak-
ing of a ship’s delivery order.

49 What liability do carriers incur for delivery of cargo without
production of the bill of lading and can they limit such
liability?

Delivery without production of the B/L will potentially expose the

carrier to a claim for misdelivery by the lawful B/L holder. Liability

cannot be limited.

50 What are the responsibilities and liabilities of the shipper?

Under the HVR the shipper shall be deemed to have guaranteed to
the carrier the accuracy at the time of shipment of the marks, num-
ber, quantity and weight, as furnished by him or her, and is obliged to
indemnify the carrier against all loss arising or resulting from inaccura-
cies of any of the above.

Common law requires the shipper not to ship ‘dangerous goods’
without the consent of the carrier. Article IV(6) of the HVR extends
this definition to include any cargo that directly or indirectly causes or
threatens to cause loss of life, damage to the ship or other cargo, delay
or expenses to the carrier.

44 Towhat extent can the terms in a charter party be
incorporated into the bill of lading? Is a jurisdiction or
arbitration clause in a charter party, the terms of which are
incorporated in the bill, binding on a third-party holder or
endorsee of the bill?

Unless it is specifically referred to in a B/L incorporation clause, a char-
ter party jurisdiction or arbitration clause will not be incorporated into
the B/L. However, a validly incorporated jurisdiction or arbitration
clause will be binding on a third party lawful holder of the B/L.

45 Isthe ‘demise’ clause or identity of carrier clause recognised
and binding?
Yes, so long as it is clearly set out in the B/L.

46 Are shipowners liable for cargo damage where they are not
the contractual carrier and what defences can they raise
against such liability? In particular, can they rely on the terms
of the bill of lading even though they are not contractual
carriers?

Under the CGA a shipowner as actual carrier may be liable to the con-
tractual carrier, who may seek compensation from the shipowner as
actual carrier for loss or damage to goods (eg, where the contractual
carrier has incurred a liability to the owners of the goods). In addition,
the contractual carrier of goods may retain a common law right to sue
the shipowner as actual carrier in tort or bailment.

47 What is the effect of deviation from a vessel’s route on
contractual defences?

What amounts to a deviation will depend on the definition contained
in the contracted carriage terms. There is a common law right to devi-
ate from the normal route for reason of avoiding danger to the ship or
cargo or to save human life. This right is also contained in article IV(4)
of the HVR.

Where there has been an unlawful deviation, this will be a breach
of contract that could result in the shipowner or carrier being held lia-
ble for any losses arising from the deviation.

48 Whatliens can be exercised?

Shipowner’s lien on the cargo in respect of freight: this is based on
common law, contract and the MLA; and

- shipowner’s lien on sub-freight or sub-hire: this will arise from
contract, if the contract of carriage is subject to the terms of a
validly incorporated charter party clause containing the relevant
lien provisions.

Liens on the vessel: see comments at questions 23 and 24 above and
section 4(1) of the AA.
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Shipping emissions

51 Isthere an emission control area (ECA) in force in your
domestic territorial waters?

New Zealand does not currently have any ECAs in force.

52 Whatis the cap on the sulphur content of fuel oil used in your
domestic territorial waters? How do the authorities enforce
the regulatory requirements relating to low-sulphur fuel?
What sanctions are available for non-compliance?

New Zealand is not a party to Annex VI of the International Convention
for the Prevention of Pollution from Ships 1973 (as modified by the
Protocol of 1978) relating to air pollution. New Zealand does not have
any domestic legislation relating to sulphur in fuel and discharge in the
coastal marine area is permitted under the RMA. The New Zealand
government is currently considering whether to join Annex VI, but a
decision has not been announced at the time of writing.

Ship recycling

53 What domestic or international ship recycling regulations
apply in your jurisdiction? Are there any ship recycling
facilities in your jurisdiction?

There are no commercial ship recycling facilities in New Zealand. New

Zealand is not a party to any ship recycling conventions.

Jurisdiction and dispute resolution

54 Which courts exercise jurisdiction over maritime disputes?

If the amount in dispute is more than NZ$350,000 or is an in rem
claim, it will be brought in the High Court. In personam claims of
NZ$350,000 and less may be determined by the District Court.

55 Inbrief, what rules govern service of court proceedings on a
defendant located out of the jurisdiction?

Generally, the rules governing such service are set out in Part 6 of the
HCR. But Part 6 does not apply to initiating documents which may be
served in Australia under the Trans-Tasman Proceedings Act 2010
(TTPA) (for which the TTPA itself governs and broadly requires such
documents to be served in Australia in the same way as those docu-
ments would be served in New Zealand under domestic rules).

Otherwise Part 6 provides that an originating document may be
served outside New Zealand without leave for particular claims (such
as tort, breach of contract) where such claims have a connection with
New Zealand as specified in Rule 6.27 (for example, for tort, the act or
omission was done, or the damage suffered, in New Zealand). Leave is
also not required in certain other limited cases such as where the sub-
ject matter of the proceeding is land or other property in New Zealand,
or where the person to be served has submitted to the jurisdiction of
the court.

For proceedings when service is not allowed under Rule 6.27, the
leave of the court is required to serve an originating document out
of New Zealand, and a formal ‘on notice’ application will need to be
brought (Rule 6.28). If service has nevertheless been affected without
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leave, the plaintiff runs the risk the court may dismiss the proceeding.
The court can, however, still decide to assume jurisdiction under Rule
6.29 where the plaintiff can establish the court should assume jurisdic-
tion or would have granted leave if it had been requested under Rule
6.28, or it is in the interests of justice the failure to seek leave should
be excused.

For personal service of documents other than originating docu-
ments, the court’s leave is required for service abroad (Rule 6.30).

56 Isthere a domestic arbitral institution with a panel of
maritime arbitrators specialising in maritime arbitration?

There are two main domestic arbitral institutions: the Arbitrators’ and
Mediators’ Institute of New Zealand; and the Resolution Institute.
Neither has specialist maritime expertise. The Maritime Law
Association of Australia and New Zealand has issued arbitration rules,
which parties may adopt, and has a panel of arbitrators.

57 Whatrules govern recognition and enforcement of foreign
judgments and arbitral awards?

Foreign judgments may be enforced in New Zealand by registering the
judgment under the Reciprocal Enforcement of Judgments Act 1934
(REJA), under the TTPA, registering a memorial of the judgment under
the Senior Courts Act 2016 (SCA) or by bringing an action at common
law.

REJA includes judgments from the United Kingdom and other
countries specified by Order in Council (including France, Hong Kong
and Singapore). A judgment registered under Part I of REJA has, for the
purpose of enforcement, the same effect as if the judgment had been
originally given in the High Court on the date of registration. The TTPA
is directed at registrable Australian judgments. Similarly to REJA, areg-
istered Australian judgment has the same force and effect as if it were a
judgment given by a New Zealand court (subject to some limitations).

The SCA concerns judgments made by a court in a British
Commonwealth country for a sum of money. A memorial may be filed
in the High Court and sealed. The New Zealand court may then require
the person against whom the judgment was issued to show why the
judgment should not be executed. If the person fails to appear or fails
to show sufficient cause, the court may order execution. The judgment
may be enforced as if it were a judgment of the High Court. Finally,
in certain cases foreign judgments both in personam or in rem may be
enforceable at common law.

Arbitration awards are enforceable under the Arbitration Act
1996. Further, New Zealand is a signatory to the Convention of the
Recognition and Enforcement of Arbitral Awards 1958 (New York
Convention). The New York Convention makes arbitral awards of
Convention states enforceable in all other Convention states as if they
were domestic arbitral awards.

58 Are asymmetric jurisdiction and arbitration agreements valid
and enforceable in your jurisdiction?

Asymmetric jurisdiction agreements are uncommon in New Zealand,
but it is expected that in principle they would be considered valid and
enforceable. Note, however, that section 210 of the MTA provides that
the New Zealand courts will have jurisdiction in respect of a B/L or
similar document relating to the sea carriage of goods from or to any
place in New Zealand.

59 What remedies are available if the claimants, in breach of a
jurisdiction clause, issue proceedings elsewhere?

If the claimants are amenable to a New Zealand court’s personal juris-
diction, the New Zealand court could on application grant an injunc-
tion restraining the claimants from commencing or pursuing the
foreign proceedings. However, the circumstances must be such that
commencement or pursuit of the foreign proceedings would be oppres-
sive or vexatious to the applicant; that means either the proceedings
cannot possibly succeed, or the claimants are suing in more than one
jurisdiction without substantial reasons for doing so, or the conduct of
the foreign proceeding would interfere with the domestic court’s due
process.

The oppressive or vexatious threshold will not be met simply
because the claimants have brought proceedings in two jurisdictions
(New Zealand and elsewhere) and New Zealand is forum conveniens.

60 What remedies are there for the defendant to stop domestic
proceedings that breach a clause providing for a foreign court
or arbitral tribunal to have jurisdiction?

The defendant may protest jurisdiction and apply to the New Zealand
court to dismiss (or in the alternative stay) the proceeding on the basis
it has no jurisdiction. In the case described, the defendant’s argument
would be founded on forum non conveniens (ie, that New Zealand is
not the appropriate forum for the action). A contractual submission to a
foreign court or arbitral tribunal will be relevant to such argument but
is not conclusive. That said, a plaintiff opposing a stay or dismissal will
carry the burden of convincing the New Zealand court there is a strong
case for not granting a stay (or dismissal).

Limitation periods for liability

61 What time limits apply to claims? Is it possible to extend the
time limit by agreement?

Under the Limitation Act 2010 (LA), New Zealand has a generally

applicable limitation period of six years after the date of the act or

omission which is the basis of the claim. However, there are several
exceptions, including:

- alate knowledge date whereby the claimant has gained knowledge
of all the relevant facts as specified by section 14(1) of the LA;
aone-year limit under the HVR for claims in respect of loss or dam-
age to goods under a contract of carriage governed by the HVR;
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- under the CGA, there is a one-year time limit for claims and the
contracting carrier must be notified of any partial loss or damage
within 30 days;

- under section 361 of the MTA, no action may be brought in respect
of discharge or escape of oil from a CLC ship, or in respect of dis-
charge or escape of bunker oil from a bunker oil convention ship,
unless the proceedings have been commenced no later than three
years after the date on which the claim arose, nor later than six
years after the event by reason of which liability was incurred;

- a general one-year time limit for MTA defences, which does not
run while a person who is charged with an offence is beyond the
territorial sea; and a six-month time limit for offences under the
RMA;
under section 97 of the MTA, there is a two-year time limit placed
on claims for damage caused by a ship. However, the plaintiff can
apply for an extension;
salvage claims are subject to a two-year time limit under article 23
of the Salvage Convention; and

- in addition to these statutory limits, the Admiralty jurisdiction
draws on the equitable concept of laches in other instances of
delay. When considering laches, the court may apply the LA by
analogy with reference to the LA provisions.

The LA applies equally to arbitral and civil proceedings.

www.gettingthedealthrough.com

62 May courts or arbitral tribunals extend the time limits?

The LA provides a complete defence to claims made against a defend-
ant after the expiry of a limitation period. The act specifies some excep-
tions to limitation periods and start dates. However, it does not grant
the courts a general discretion outside these exceptions. As noted
above, the LA applies equally to courts and arbitral tribunals.

Miscellaneous

63 How does the Maritime Labour Convention apply in your
jurisdiction and to vessels flying the flag of your jurisdiction?

The Maritime Labour Convention came into force in New Zealand in
March 2017. It applies to New Zealand ships of over 200 gross tonnes
or smaller vessels engaged in international voyages that are engaged
in commercial activities and to foreign vessels in a New Zealand port.

64 Isitpossible to seek relief from the strict enforcement of
the legal rights and liabilities of the parties to a shipping
contract where economic conditions have made contractual
obligations more onerous to perform?

Economic hardship will not entitle a party to avoid a contract, subject to
the express terms of the contract.

65 Are there any other noteworthy points relating to shipping in
your jurisdiction not covered by any of the above?

No.
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